

TOWN COUNCIL MINUTES

FEBRUARY 5, 2001
This meeting of the Malabar Town Council was held at the Town Hall at 2725 Malabar Road.

ROLL CALL:

MAYOR/CHAIR:

PHILLIP CREWS




VICE-CHAIR:

CHARLENE HORTON 




COUNCIL MEMBERS:
TOM ESCHENBERG








HENRY DEKKER

NANCY TINIO-BORTON








STEVE RIVET




ADMINISTRATOR:

WILLIAM HALL 




ATTORNEY:


RICK TORPY 




CLERK:


SUSAN KABANA

Also present were Jim Phelps, Building Official, Chuck McClelland, Fire Chief, Bob Wilbur, Planning and Zoning Chair, and Richard Cameron, Trails and Greenways Volunteer Coordinator. 

The meeting was called to order at 7:30pm by the Mayor.  Prayer and pledge were lead by Mrs. Horton. 

ADDITIONS AND DELETIONS: 

Phelps – remove item 4 until the next agenda, they are not ready.  

Hall – has found out that we have no vacancies on the airport board.  Mayor removes item 4. Rivet objects, he wants to discuss this.  Mayor – item 4 will remain on the agenda.

CONSENT AGENDA:

MOTION:  Dekker/Eschenberg to approve.  VOTE:  All aye.

REPORTS:

ATTORNEY:
Torpy – notes that we have not heard from the court yet, as soon as he knows something he will relay it.

ADMINISTRATOR:
-
Hall – he has received two calls in the past week, both inquires were in regard to  RV parks.  One call was for an upscale RV park next to Camelot.  This area is not currently zoned for that.  Hall is not recommending anything, he is just informing Council.  

The second phone call was in regard to the Port-a-Call Airstream property near the airport.  They are going to have to move and inquired about the parcel of property at the corner of Weber and Malabar Road.  That area also is not zoned for RV use, it is zoned RR-65.  It is the same land we were looking at for a retention pond.  The  Airstreamers are interested in co-partnering with the Town and having the retention area contoured within their park so that the trailers are on waterfront property.  They would have 35 acres and we would have the remainder for retention.  Hall notes that the term  Airstream is a misnomer because the Airstreams are a dying breed and they are being replaced by newer RV’s. 

Dekker – would rather see an upscale RV park next to Camelot than  Airstreamers on Weber, he feels that the property at the corner of Weber and Malabar Road is prime real estate and should be saved for a maximized use.  Feels that there are too many empty spaces at the current Airstream park.

-
Hall – in regard to Action Item 1, if Council approves this then Hall will be looking at each grant on a case by case basis.  He does not want Council to think he is giving carte blanche to Nancy Jewell-Vincent.

-
Horton – is anything happening at Malabar Mo’s, she had a complaint.  Phelps – is not aware of any complaints.  Notes that they continue to have parties and that the Town is limited on what they can do.  He continues to monitor their activities.  Horton – has there been construction inside?  Phelps – he received that complaint and he did investigate.  He can only go in the downstairs portion of it.  Just because someone hears noise that sounds like walls being torn down does not give Phelps probable cause to demand to go upstairs, which they claim is their living area.  Until he sees signs of something happening he will not approach them.


Horton – asks Tinio-Borton if she has ever been inside and does it look like a restaurant to her?  Tinio-Borton – yes she has been inside and to her it looks more like a bar. She notes that she saw extension cords with burn marks on them and she wonders about the safety of the place.  Phelps – he is going to meet with the fire protection bureau on Wednesday morning and they are going to start commercial business inspections on Monday the 12th, those items will be addressed at that time. 


Torpy – the Building official can look at this situation and get back  to Council.

-
Hall – we had calls about a sexual predator article that appeared in the newspaper, from now on the sheriff’s department will notify us before the paper prints it.

CLERK:
Nothing at this time.

PUBLIC HEARING:

1.  ORDINANCE 01-01, ROAD ORDINANCE, SECOND READING
MOTION:  Dekker/Eschenberg to read by title only.  VOTE:  All Aye.  Horton read:

ORDINANCE NO.  01-01

AN ORDINANCE OF THE TOWN OF MALABAR, BREVARD COUNTY, FLORIDA, WHICH SHALL BE KNOWN AS THE MALABAR RIGHT-OF-WAY IMPROVEMENT CODE; ESTABLISHING DEFINITIONS; ESTABLISHING PRE-CONDITIONS TO THE ISSUANCE OF DEVELOPMENT PERMITS; ESTABLISHING A BOND FOR THE COST OF IMPROVEMENTS; ESTABLISHING A ROAD PERMIT APPLICATION AND FEE; ESTABLISHING AN IMPROVEMENT PROCESS - BID PROCESS; ESTABLISHING A FINAL REPORT OF IMPROVEMENT REQUIREMENTS; PROVIDING FOR THE RETURN OF ANY UNUSED PORTION OF THE BOND; PROVIDING STANDARDS FOR ROAD IMPROVEMENTS; PROVIDING FOR REIMBURSEMENT FOR EXPENSES INCURRED BY OWNERS IN CONNECTION WITH THE CONSTRUCTION OF ROAD IMPROVEMENTS; ESTABLISHING COST CERTIFICATION OF IMPROVEMENT REQUIREMENTS; PROVIDING A PROCESS FOR IMPROVEMENT OF UNACCEPTED PORTIONS OF PARTIALLY IMPROVED ROADS; PROVIDING FOR IMPROVEMENT REQUIREMENTS IF LAND PARTIALLY ABUTS UNACCEPTED ROADS; PROVIDING FOR THE ESTABLISHMENT OF A REIMBURSEMENT RECORD; PROVIDING FOR ASSIGNMENT; PROVIDING FOR A LEVY OF SPECIAL ASSISTANCE FOR STREET PAVING, CONSTRUCTION OR HARD SURFACING; PROVIDING FOR REMEDIES; PROVIDING FOR PROSPECTIVE APPLICATION; PROVIDING FOR CONFLICTS; PROVIDING FOR REPEAL OF ORDINANCES 91-2 AND 92-5 OF THE CODE OF ORDINANCES OF THE TOWN OF MALABAR; PROVIDING FOR SEVERABILITY; PROVIDING FOR CODIFICATION; AND PROVIDING FOR AN EFFECTIVE DATE.
Mayor – opens the public hearing and asks for comments from the public, being none, he closes the public hearing.

MOTION:  Eschenberg/Horton to approve.

Eschenberg – this is a good primarily because it allows people who own land on a 25 foot ROW to build a house.

VOTE:  Aye – Horton, Dekker, Eschenberg, Rivet.  Nay – Tinio-Borton.

AGENDA REQUEST:

1.  CHARLIE HART, HOTEL CALIFORNIA, 1800 US1

Hart – is having problems cleaning up around the Hotel California.  He received a letter from Phelps a year ago asking him to clean up around there and now Hart has received a letter from Phelps demanding that he clean the area.  He has extenuating circumstances, he is only one person and has many projects to correct.  Torpy – as much as the Council may want to help Mr. Hart Malabar law requires that this go to the Special Master.  Council has delegated this authority to the Special Master and in order to take the authority away you must repeal the ordinance.  If Hart is given a fine and he needs it to be waived then Council can look at this.  Hart states that he is doing his best to complete the projects.


Eschenberg – how did Hotel California catch Phelps attention?  Phelps – he was instructed to clean up the US1 corridor and Malabar Road.  Hotel California is on US1 and has violations.  Eschenberg – he does not agree with Phelps policing policy, he feels that Code Enforcement should only be done if there is a complaint.


Rivet – is concerned about selective enforcement, he feels that we should have an outline for enforcement priorities.  Torpy – has a problem with the Town establishing a policy for code enforcement other than just enforcing our current code.  But, if the town wants to begin code enforcement with the main corridors there is no problem with stating that this is the plan.


Dekker – it is in the best interest of the Town to clean it up.  Horton – feels that we need to stand by Phelps and let him do his job.  Tinio-Borton – agrees with Horton.  Crews – 

feels that the Town has passed laws that should be regulated.


Hall – staff works for six Council Members, we need a consensus of what Council’s desire is in regard to the enforcement issue.

Tinio-Borton – feels that the Town needs to be cleaned up.

Rivet – feels that the code must be enforced but that a sense of reasonability must be followed.

Eschenberg – feels that Phelps should respond only when a complaint is filed.

Dekker – feels that the code must be fairly promoted and that we should begin with Malabar Road and US1.

Horton – supports what Phelps is currently doing.

The Council consensus (minus Eschenberg) is that Phelps should continue working toward the cleanup of the Town, beginning with the US1 and Malabar Road corridors.

ACTION ITEMS:

1.  NANCY JEWELL-VINCENT FROM L&D CONSULTING
Vincent – will provide a quote for each grant that she applies for.  Rivet – some grants allow for administration fees, can we pay her from those fees?  Vincent – yes.  She notes that she has already made some phone calls regarding the CDB grant and it is looking good for Malabar.  Hall - is looking for approval to pay Vincent for the grant applications he selects.  Mayor approves without objection.

2.  APPOINTMENT TO THE VALKARIA AIRPORT BOARD AUTHORITY
Hall – this all began when he asked who was on the Board from Malabar and no one knew.  He has since found out that Eric Erixson, who was appointed by Council, does attend the meetings and we have no vacancies, he is sorry about the confusion.  Rivet – understands and apologizes to Pam Winegar who he invited here tonight and was going to recommend to sit on the board.  Rivet would like to have some type of report from Mr. Erixson.

3.  HOME OCCUPATIONAL LICENSE, CHANGE TO CORPORATION:  PHILLIP ZACKE, 1175 NORTH MARIE STREET, ZACKE’S NURSERY
Phelps – this is not a home occupational license nor is it an occupational license, it is one of the old businesses that was contingent on the occupational license ordinance when it was adopted.  There is actually a provision in the ordinance naming Mr. Zacke’s license.  This license is non-transferable and tonight Zacke is asking for a transfer of ownership from a business to a corporation.

Zacke – in 1995 he formed a type S corporation and this is just housekeeping for tax purposes, he thought all he needed to do was a name change.  Torpy – if this is a routine name change then there is no way Council can deny this.  If there is a code enforcement concern there then Phelps would deal with that.

MOTION:  Dekker/Rivet to approve.
Phelps – the only reason that he brought this to Council is because Zacke’s license is non-transferable.  Torpy – as long as we are talking the exact same business and Mr.  Zacke only wants to change his business name to a corporate name which is still owned 100% by  Zacke, if this is the case then the Town cannot have issue with this request.  Zacke – this is the case, this is on the same 6 acres he has owned for the past 17 years.

MOTION:  Dekker calls for the question.  Mayor approves without objection.

VOTE:  All aye.

DISCUSSION ITEMS:

1.  DISCUSSION OF CELL TOWER LEASE AGREEMENT
Hall – has been negotiating for a cell tower down at the fire station, if there is something Council doesn’t care for, please let him know because the lease is still being written.  It has not gone to the attorney’s office yet.  Hall notes that Rivet had one suggestion at the last Council meeting regarding the fact that we couldn’t get out of the lease but the party could, and the reason for that is because they have a capital investment that they can’t do for less than that period of time, so they are saying to us ‘if you need to get out then you need to get out right now’.  Rivet – he understands.  Hall – if there are any other items for concern please let Hall know before he takes this to the attorney’s office.  There is Council consensus to authorize Hall to move forward.  Hall – this lease will be a lease option pending the approval of Council. Torpy – we will use the words ‘subject to being suitable for the intended purpose’, that way it can be turned down as part of the approval process.

Hall – he forgot to mention that Mr. Cameron had a Trails and Greenways update and now Mr. Cameron is no longer here.  Can we just add him to the agenda under reports?  Mayor – yes.

PUBLIC COMMENTS:  None.

REPORTS:  MAYOR, COUNCIL
- Tinio-Borton – nothing at this time.

- Eschenberg – are we going to do anything about the building permit fees and the occupational license fees?  Are they fair?  Suggests a workshop.  Phelps – due to an equity study that we did not participate in during 1995 we cannot increase our occupational license fees.  Eschenberg – that is fine, he does not want to increase the fees.  He feels that a workshop is in order.  Dekker – he doesn’t want to subsidize the Building Officials office, and right now we have no profit in that office.  Eschenberg – but building fluctuates.  Mayor – can we get some help from the League of Cities?  Hall – yes.  Phelps – if the Council would give him some direction as to whether he should deal with building permit fees first or deal with occupational license fees first then he can put some information together for Council.  Currently he has been working on occupational license fees because there is so much that needs to come out of the ordinance. Mayor – since there is not a consensus of Council he feels Phelps should continue doing what he is doing and a decision on this can be discussed in the future.  Dekker – notes that Phelps is only one man; what is more important, building official duties or code enforcement issues?  Mayor – is not suggesting he do anything different that he is doing now.  Eschenberg – this is not about staff, he wants the Council to meet and do the work.

- Dekker – nothing at this time.

- Horton – are we going to set another workshop for the five year plan?  Hall – yes, to prioritize the list we made.  After the list is prioritized then we can print it in the newsletter, as well as have something at Malabar Day, and get citizen input.  Mayor – we can schedule something during the next meeting.

MOTION:  Mayor adjourns the meeting without objection.
Meeting adjourns at 9:35pm.








BY:

Mayor Phillip R. Crews, Chair

ATTEST:   

Susan Kabana, CMC

Town Clerk/Treasurer

DATE:

