

TOWN COUNCIL MINUTES

FEBRUARY 20, 2001
This meeting of the Malabar Town Council was held at the Town Hall at 2725 Malabar Road.

ROLL CALL:

MAYOR/CHAIR:

PHILLIP CREWS




VICE-CHAIR:

CHARLENE HORTON 




COUNCIL MEMBERS:
TOM ESCHENBERG








HENRY DEKKER - EXCUSED

NANCY TINIO-BORTON








STEVE RIVET




ADMINISTRATOR:

WILLIAM HALL 




ATTORNEY:


RICK TORPY 




CLERK:


SUSAN KABANA

Also present were Jim Phelps, Building Official, Chuck McClelland, Fire Chief, Bob Wilbur, Planning and Zoning Chair, and Richard Cameron, Trails and Greenways Volunteer Coordinator. 

The meeting was called to order at 7:30pm by the Mayor.  Prayer and pledge were lead by Mrs. Horton. 

ADDITIONS AND DELETIONS None.

CONSENT AGENDA

MOTION:  Rivet/Eschenberg to approve.  VOTE:  All aye.

REPORTS:

ATTORNEY:
Torpy – the Brook Hollow decision came in today.  Torpy explains that BML asked the court to rule that they had vested rights and they could build the road through – the court did not do this.  We asked the court to rule in our favor based on the fact that we have exclusive jurisdiction over the road, and also based on the fact that there was a legislative decision by Council regarding the road – the court did not rule in our favor either.  

The court said that Brook Hollow intervened in the law suit, and they filed a request with the Town to vacate a portion of the ROW.  But, the day before the hearing (this hearing was at Town Hall in August) Brook Hollow sent a request to withdraw that agenda item.  The court said that because they withdrew that request, which was an agenda item, and there was a subsequent motion by Council not to allow the road to go through, that there was not adequate notice, and therefore they are giving BML a new hearing before Council.

He states that this is a very fascinating move by the court because we don’t have to do anything unless BML comes back to us and asks for an entire new hearing and comes in with all the engineering.  The court said that BML provided an inaccurate record for them to settle.  

Torpy reads the sub-note, it states:  “In the grant of this Petition we are not rendering an opinion as to the merits of the decision of the Town Council.”  Torpy states that basically the court is stating that they are not sure there was adequate notice that the Council might close the road.  Torpy feels that the court got a little confused because they thought that Council not only didn’t allow the road to go through, but that Council actually closed down the Brook Hollow road to through traffic.  Torpy does not know how to explain why this happened.  The court was confused about the issue and they thought there was inadequate notice given.  Torpy would agree with the court  if the closing of Brook Hollow was what was happening.  When you read this you will see that the courts decision all comes from Brook Hollows request for vacation of that ROW the day before the August hearing.

The problem for BML is on the last page of the decision.  If BML wants to do the subdivision then they have to come to the Town with a full set of engineered drawings of the entire subdivision. We don’t have to do anything, we just have to wait to see if they come back, or, BML can appeal this decision to the 5th District Court of Appeals.  But you will also read where the court states that they should have come in on a different type of a lawsuit, they should have come in on a “direct action” lawsuit.  

BML never asked for any permits, this was all part of Malabar being friendly and trying to give them an answer so they didn’t have to spend all that money in engineering.  The court says that: “It may be more appropriate to address the validity and enforceability of the development agreement in the separate civil action addressed above, particularly in light of the fact that the agreement itself specifies that an action for injunctive relief is the proper enforcement mechanism.”  So the court has told BML that they went about this in the wrong way.

Torpy states that this is kind of a weird ruling because it doesn’t say BML can’t put the road through, but what it tells BML is that they have to go through the whole process of engineering and come back to the Town.

Rivet – so lets say BML does all this – is it still the decision of the Council to allow this?  Torpy – yes, under quasi-judicial rules.  Which means they can display evidence and we can display evidence, and as long as all the evidence on both sides in considered, then Council has full discretion in the decision.  

Torpy reads:  “We do not reach the issue of estoppel, and the validity/enforceability of the development agreement.  This determination requires the taking of evidence, not limited to:  the adoption by the Town of § 163.322, detrimental reliance; waiver by delay; partial performance; and the continuity of the developer/property owner.”  Torpy notes that the following is the important part:  “These issues are incompletely addressed in the pleadings filed in this case, and in the attachments, and there was little evidence presented at the hearing below.”  - the court is talking about the hearing that was here at Town Hall.  The reason the court felt there was not enough evidence was because we told them to come and talk about the road, and that is all they came and talked about.  We weren’t attempting to talk about the whole subdivision.  So in a way BML may have made things more difficult for themselves.  The court goes on to say: “If this issue again comes before this Court, the parties would be well advised to develop the record below so that this court may address this issue.”  What the Court is saying is that BML has to come back and address all the issues.  Torpy does not know what BML is going to do with this, we don’t have to do a thing with it, they have to come back to us.

Rivet – what is quasi-judicial?  Torpy – there are two types of hearings in front of Council.  Quasi-judicial is in regard to building something on land.  It is quasi-judicial, meaning it is like a court.  The party must come to us with evidence that what they want to do meets all of our code requirements.  If they do that, then the Council needs to come up with evidence why it does not.  It is almost like a mini-law suit in front of the Town Council.  We never addressed the BML case in this way here.  

The court avoided the issue of whether or not the road should go through.  Torpy read:  “Procedural due process, simply put, is notice, and the opportunity to be heard.  In the instant case, the noticed agenda item was the motion to vacate the dedication and public ownership of Briar Creek Boulevard.  The Petitioner was not provided notice, or at least adequate notice prior to the hearing, the motion to vacate was withdrawn in favor of a motion to close the road.  In addition, the motion that was passed, over the objection of the Town’s attorney, was not limited to the closure of the specific roadway.  The motion and ultimate decision was to preclude any though-road in the subdivision.”

He feels that the court thought we actually closed Briar Creek Boluvard and that is the only reason that they said BML can have another hearing in front of Council.  And then in the next paragraph they explain that BML has to come in and present evidence on all the other issues.  BML can appeal this decision if they want to.

The court does not even comment on the Henry Dekker issue.  Torpy feels that is because they thought it was a non-issue.

Hall – in the last paragraph it says “which ordered that there would be no through-roads through the Brook Hollow Subdivision is quashed”, what does that mean?  Torpy – if you read the whole opinion Torpy thinks that the court believes that the motion of Council was to potentially close the existing Briar Creek Road.  The court was concerned about the notice given to close the road was not sufficient.  Torpy feels that the court missed the point that the Council wanted Briar Creek not to be a through road.  

Torpy notes that BML must now engineer an entire subdivision, which costs thousands and thousands of dollars.  This is something that the Town never made them do before.  And then BML must go through the entire process and may or may not decide in favor of the developer.  As long as it is done under quasi-judicial rules then the evidence cannot be re-weighed.  The Town was just trying to make it easier for BML and now the court has not given them anything.  We did not get a clear win either.

Horton – so the court is not telling BML to gather this information and bring it back to Council and that Council must approve it?  Torpy – no, not at all.

Hall – are we in a position to recover attorney fees?  Torpy – no, but neither are they, and they have probably spent more than Malabar.  Tinio-Borton – can they sue us again?  Torpy – yes.

ADMINISTRATOR:
Hall – is working on water and sewer down to the corner of Weber and Malabar Road, we have been notified that the owner of that land will be coming in for a building permit to build a medical facility.  Also Hall is still negotiating with Harris Corporation for water to their facility.

TRAILS COORDINATOR:
Richard Cameron – they are making good headway on the trail head on Marie Street.  Harris has provided a 20 yard dumpster that they have filled to overflowing two times.  The house that was there is now empty and ready to be demolished.  He has organized weekend work-parties to help do the work and has had a good response, the people who show up work hard.  He is working on connecting trails with FPL and the County.  FPL is willing to work with us and are asking for a letter of intent outlining who is responsible for what.  There are two places that will require culverts and it is possible that we can work with FPL on sharing the costs.  

Cameron is are also working with the County on the sanctuary.  Cameron widened the east gate to allow for motorized wheelchairs and equestrian access.  He notes that the County has been actively working on the County trail system.  Cameron states that his personal trail riding activities will take up all of March so the Malabar efforts will be closed down until April.  He has planned an April work party.  He has had calls requesting information about the Malabar trail system and he will need a map to hand out at some point in the future.  Eschenberg – the guy across the street from the trail head is concerned about the aesthetics, he would like some of the trees kept toward the road and is concerned about the placement of some items.  Cameron – tell him to come across the street and let us know what he wants where, we will be happy to work with him.  Eschenberg – is there a well?  Cameron – no.

CLERK:
Kabana – we are finishing up a newsletter, are there any requests?  Rivet – would like a map or an explanation of the Malabar trail system.

ACTION ITEMS:  

1. JON LANGDON, 1780 MARIE STREET, REQUEST FOR FENCE HEIGHT

Langdon – lost all of his hand trained quail to a dog that was on the loose, he wants a 6 foot fence to protect his livestock.  Asks for permission to build the fence.  

MOTION:  Eschenberg/Rivet to approve.  VOTE:  All aye.

2.  REQUEST FOR ACCEPTANCE OF 1320 FEET OF TREADWELL LANE UNDER 92-5


Phelps – applicant is not here, the engineer does not recommend approval.  If Council was to deny this then under 92-5 the applicant would have 30 days to ‘correct the deficiency’.  Council - chooses not to deny the application.

MOTION:  Eschenberg/Rivet to postpone until the 2nd meeting in March to give the applicant time to notify Council of what their intent is.  VOTE:  All aye.
Eschenberg – asks Phelps to notify the applicant.  Phelps – will do that.

3.  REQUEST FOR ACCEPTANCE OF 400 FEET OF LEGHORN ROAD UNDER ORDINANCE 92-5


Tom Hertz – states that the base of this road is solid and stable, he is willing to remove the fence that is in the ROW.  Eschenberg – but the engineer wants Council to deny this and allow Hertz to ‘correct the deficiency’.  Hertz – the engineer wants him to add 12” of lime rock which is an expense that he cannot afford.  He has a lot for sale and has an interested party, he cannot sell unless he can get the road approved.  


Phelps – he met with Frazier on Leghorn and admits that the road base is good, it has been there for many years, it only needs some additional width.  Eschenberg – It would be beneficial to allow Hertz to take some time and work with the potential buyers on the cost of working on this road.  Council is not willing to approve a road that the engineer won’t recommend.

MOTION:  Eschenberg/Borton to postpone this item until the second meeting in March or sooner.  VOTE:  All aye.

4.  REQUEST FOR ACCEPTANCE OF 460 FEET OF CRESCENT LANE OF ORDINANCE 92-5

MOTION:  Rivet/Borton to approve.
Phelps – this request has been approved by the engineer.

VOTE:  All aye.

PUBLIC COMMENTS: 

Bill Withers, Candy Lane – Withers feels that after the last meeting, if he were Phelps, he would only be looking at enforcement issues on Malabar Road and US1.  Withers does not believe in selective enforcement.  Mayor – feels that Phelps was instructed to enforce the code fairly but to concentrate on US1 and Malabar Road.

REPORTS:  MAYOR, COUNCIL

No comments.

MOTION:  Mayor adjourns the meeting without objection.
Meeting adjourns at 8:47 pm








BY:

Mayor Phillip R. Crews, Chair

ATTEST:   

Susan Kabana, CMC

Town Clerk/Treasurer

DATE:

