
TOWN COUNCIL MINUTES

APRIL 2, 2001
This meeting of the Malabar Town Council was held at the Town Hall at 2725 Malabar Road.

ROLL CALL:

MAYOR/CHAIR:

PHILLIP CREWS




VICE-CHAIR:

CHARLENE HORTON - EXCUSED 




COUNCIL MEMBERS:
TOM ESCHENBERG








HENRY DEKKER 

NANCY TINIO-BORTON








STEVE RIVET




ADMINISTRATOR:

WILLIAM HALL 




ATTORNEY:


RICK TORPY 




CLERK:


SUSAN KABANA

Also present were Jim Phelps, Building Official, and Chuck McClelland, Fire Chief.

The meeting was called to order at 7:30pm by the Mayor.  Prayer and pledge were lead by Mr. Dekker.
ADDITIONS AND DELETIONS TO AGENDA:

None.

CONSENT AGENDA:

MOTION:  Dekker/Rivet to approve.

Tinio-Borton – meant to vote to keep the attorney at the last Council meeting.  Crews – on page 13 there is a scriveners error, delete the word ‘not’ halfway down the page in regard to the attorney being in private practice.

VOTE:  All aye.

REPORTS:

ATTORNEY:
There was confusion over the Brook Hollow issue and whether or not an appeal had been filed on this case even though the appeal period had expired.  He wants to make it clear that no appeal was filed.  The initial case was an appeal and Dekker received an envelope in the mail stamped with the word ‘appeal’ which caused great confusion.  

It was only a copy of what is called a mandate.  And the mandate is nothing more than the final paper work that comes from the presiding judge which said ‘This thing is done, go do what the appellate panel said.’  Torpy assures Council that no appeal was filed.

ADMINISTRATOR:
-
Has a request from one citizen requesting that we fly a POW flag, Hall wants to know what Council thinks.  He notes that we would have to make arrangements to make it happen, we only have one small flag pole.  Dekker – we are not even flying the Florida flag, he questions flying the POW flag without the Florida flag.  Crews – if other cities are flying the other flags can we find out if a citizens group donated the flagstaff?  Hall – we will do some research.  Chief McClelland – has the same question for the fire station, he is waiting to see what Council says.  Crews – it is premature to make a decision, it is something to look into.

-
Sometime back Council asked Hall to request traffic signal at Corey Road and Malabar Road.  He received a reply which said that the traffic is not heavy enough to warrant a signal.  However, as a result of the study, they have determined that we need right and left turn lanes and they are going to pursue that.  Hall notes that it is a State controlled highway, we don’t maintain it.

- 
We have a new request for water at the north end of Town near US1 for the Riverview development area and Hall has assigned that to the engineer.  He is looking to grant Nancy to get us some money.

-
Hall attended the County Impact fee issue at the County Commission meeting and no decision has been made yet.  They are going to have a public hearing on the issue.  There will be more later.

-
The County wants to give the 400 acre park on Malabar Road to the State but the State wants all the ROW vacated within the property before it will take possession, and they want us to pay for the administrative costs.  The fee is $750, and they feel that we are partners in the project so we should waive the cost.  Eschenberg – who gets the money?  Hall – we do, it covers administrative costs and advertising.  They are willing to pay the advertising but they don’t want to pay the administrative costs.


Eschenberg – seems like Hall is in a good negotiating position to get the road fixed.  Hall – agrees, he was able to get an easement on their ROW and they are going to repair the road this summer.  The easement will be up to the gate, past our restroom.  The easement then could be used to access a possible new town hall.  

Hall wants to know how Council feels about the fees.  Eschenberg – do you really think they are going to fix the road?  Hall – he thinks so, a good indicator is that the engineering is complete.  Dekker – can we make the waiving of those costs contingent upon getting the road fixed?  Hall – feels comfortable that that is going to occur.

MOTION:  Tinio-Borton to waive the fees.  Eschenberg seconds ‘as long as it doesn’t include actual costs’.
Torpy – there seems to be some confusion because the motion is contingent upon the amended second and does not include the remarks made by Mr. Dekker.  

Tinio-Borton withdraws motion, Eschenberg withdraws second.  

Torpy – tells Council not to worry about a formal motion, just tell Hall what you want.  Hall – he can make the decision administratively, he just needs Council to know that there is a request and that Council doesn’t overly object to the waiving of the fees.

-
We have an application for the cell tower and it will now move through the process.  They have given us a $500 down payment and we will get $1,000 a month plus a percentage from each additional carrier.

CLERK:

Kabana – explained the summary of the Malabar Day survey.  Notes that the majority of people would vote in favor of some form of voted debt for park and recreation.  Eschenberg – now that Malabar Day is over he hopes that the Park Board will pick this up.  Kabana – does not feel that there is anymore information she can give you from this survey.  The number one issue seems to be drainage, the number two issue seems to be drainage, the number three issue seems to be drainage.

ACTION ITEMS:

1.  CONDITIONAL USE:  COMMERCIAL STABLE, JOSEPH A. MCCLURE, 2165 GLATTER ROAD
Jack Spira, attorney for the McClure’s, states that this matter went before the Planning and Zoning board on March 14th and after comments by Malabar’s Building Official and Planner, it was approved.  His client was asked to show the location of the restrooms on the survey and that was provided to Mr. Phelps last week.  Crews – asks Phelps to show him the location of the restrooms.  Phelps – they are at the east end of the pole barn.

Hall – this property was used for the same thing for years under another name, D & M Ranch, but the owner is since deceased.

MOTION:  Dekker/Tinio-Borton to approve.

Eschenberg – attended the P&Z meeting that this was approved at, and, in general, he is for letting people do what they want as long as they don’t effect their neighbors.  

But as a result of the P&Z meeting he pulled out the code book, and it pretty much spells out what the Council is supposed to do.  He went item by item and made sure all was in order and he has a couple of questions.


He rode by and looked at the surrounding area.  One thing that came up at the P&Z meeting was that the owners may hold a contest, or something similar, where people would come in and participate in this contest, and there was concern about parking.  When he drove by he noticed that there was no room to park on Glatter Road but there is quite a bit of space on the property.


Spira – the subject did come up and the intention is that there may be other clubs in this area and they may want to use the facility for an event.  It is not intended to be a large operation where there would be parking on Glatter.  Everything can be handled on-site.  Eschenberg – agrees that there is ample room for parking for a small event.


Eschenberg – the code book says that the perimeter screening for commercial stables in residential areas is type ‘B’. Type B screening states specifically what needs to be placed around the perimeter.  Phelps – most conditional uses are for automobile repair facilities, bars, or for commercial, or industrial type operations, and there is a need for a screening.  Phelps notes that the stables pretty much blend with the zoning of the area and therefore the need for the buffering may not be there.  


Dekker – feels that this use would blend well with the surrounding area and that it should be left in its natural state.  Crews – agrees.  Eschenberg – agrees also, his criticism is with our code book.  Phelps – staff felt that the natural vegetation was best suited for this application.


Eschenberg – regarding the public, or semi-public use, of the facility and is this an essential service:  Eschenberg feels that they will provide a service to the local residents and that it could be considered an essential service.

Dekker calls for the question.  Mayor approves without objection.

VOTE:  All aye.

2.  OCCUPATIONAL LICENSE REVOCATION HEARING FOR TRIPLE-S SIGNS, WILLIAM D. SCOTT, 3000 WEBER ROAD


Phelps – this was heard at the last Code Enforcement meeting by the Special Master on a specific violation having to do with the number of vehicles being kept, or parked over night, on the property.  The matter was resolved.  Phelps had hoped to have a copy of the order to Council by this evening but it has not been received yet.  


Notes that some other things did come to light during the hearing and Pat Thompson, who lives across the street, feels that this home occupation license is a nuisance and, under provisions of the code, the Council has the ability to revoke an occupational license if there is a nuisance.  Phelps thought there was enough citizen comment to bring this issue before the Council.


Torpy – the reason this needed to go to the Special Master was because it was a code enforcement issue.  The Special Master is the person that you have empowered to take testimony, and make findings of fact, based on that testimony.  He understands that Phelps attempted to get the Special Master’s order, with his finding of fact, but that has not been done yet.  So this evening Council would repeat the process and Torpy is concerned that Council is going to over-step what the Special Master has done because they have not seen his order.  He feels it is premature to take testimony at this time without the Special Master’s order.


Torpy notes that there is an appeals process if someone does not like the Special Master’s order.  The Special Master is an independent person who listens to arguments for code violations and makes a ruling.  Then they can appeal that ruling.  If Council intends to listen to arguments about violations from citizens regarding violations of code, there is no reason for us to have a Special Master.  

Torpy’s recommendation is not to hear this case, and let the Special Master’s recommendation be handed out.  If they do not like it, then they can appeal that, and then once Council gets those, certainly revocation of the license may be appropriate, but we need to have those findings of facts based on the testimony.

MOTION:  Dekker/Tinio-Borton to table action item number two.  VOTE:  All aye.

PUBLIC COMMENTS:  None.

REPORTS:  MAYOR, COUNCIL: 
- Crews – notes that the plaques and picture awarded to the Town by the Boy Scouts on Malabar Day are displayed on the table.

- Tinio-Borton – are the agendas on the web?  Kabana – not the current agenda, we are still working with a volunteer webmaster.  She needs the volunteer to teach her how to upload the info and she will do the work herself.

- Rivet – would like to schedule the next five year plan workshop, he will be out the last two weeks of April.  Kabana – needs to know what is needed from her.  Rivet – a budget for the next five years.  Kabana – cannot do that by next week.  Crews – may do a Power Point presentation.  Rivet – now that we have ranking priorities we need to get them into a budget.  Crews – we will defer the scheduling of the next workshop.  Eschenberg – will probably do a budget projection also.

- Eschenberg – had a call from a Malabar resident that caused him some concern, not because of the issue itself but because of some of the things that were said at Town Hall to this resident.  He notes that he only got one side of the story, and he knows that when that happens the other side can be totally different, with the truth somewhere in the middle.

A woman came in to inquire about building a house on an unapproved road and was told ‘it is going to cost $16,000 to put a road in and Eschenberg passed the ordinance’.  His name was mentioned, and whether anyone knew that this resident knew him or not, he does not know.  

He tried to explain to her that the new ordinance really had nothing to do with putting the road in, that is really just a carryover from 91-2.  Also, she was told that you have to pay $1,200 to put an application in and if it was rejected, then you would have to pay another $1,200 to repeat the process.  He does not know if this is true.

What concerns him is that there were certain things said by staff to a resident and the attitude was ‘that is just tough, Council passed it, and you gotta live with it’.  So, Eschenberg is getting is a message coming back from staff that they still don’t like the road ordinance and they are going to make it tough on everybody.  He has heard it said from staff that this is an ‘unworkable’ ordinance.  He would like an explanation as to why it is unworkable.  He does not know of anything different other that the ROW requirement.   

Phelps – whether the ordinance is workable, or unworkable, was a projection before the ordinance was passed.  His position is when we have a problem that doesn’t seem to work out then we will make the Council aware of it and that will be part of the unworkable problem.  As of this time, that has not occurred.  

Phelps – the application fee is spelled out in the ordinance.  Eschenberg – can it be that much?  Kabana – yes, depending on the length of the road.  Phelps – if the application is denied then the fee could be charged again.  He feels that this citizen was not given all the information. 

Eschenberg – his primary concern was any comments that may come from staff that would make things difficult for people simply because they don’t like the road ordinance.  That is the impression he got, whether that really happened he is not sure.  He told the person to ask for a copy of the ordinance and read it for themselves.

Hall – if he can get specifics from Eschenberg he can probably get some good answers.  Hall notes that we cannot guess the cost of the road but we do tell how much a road cost that has just been built.  The location of the road has a lot to do with the cost, is it dry, or wet, or partially built already, all these contribute to the cost.

Eschenberg – what really bothered him was that she was under the impression that the Council just passed a new ordinance, well supported by Eschenberg, and it was going to cost her $16,000 to put the road in.  She had the totally wrong impression, that is what bothered him.

Hall – there are times that misinformation is given out by real estate agents and that makes our job tougher.  As far as the un-workability of the road ordinance, he was the strongest opponent of the road ordinance.  His position now is that Council passed the road ordinance and we must administer it.  

His opinion before the ordinance was passed was based on the professional advice he received from our Planner and our Engineer.  He also felt that we were not having any problems with our current road ordinance, and that our attorney should be a legal advisor and not a road builder.  He is not changed his opinion of the road ordinance except to vow that we will administer it exactly as it is because that is Council’s wish.

He has told staff not to stir anyone in regard to this road ordinance. They are to give out copies of it and when someone points out to us that there is something in that ordinance that is impracticable, or unworkable, then we will bring that issue to Council for discussion.  

Hall would like an opportunity to discuss these issues with the applicant.

Dekker – feels that things like this should be taken up with staff, not discussed at a Council meeting.  When you get one side of the story it can be demoralizing to staff.  Eschenberg – has not accused staff of anything and he is not so privileged as to have extra time during the week to deal with Town Hall, he still has a job and that has to come first.  He thought he made it very clear he was only repeating what the resident thought and he only wanted to get his message out, end of issue.  Hall – did not take offense.  Dekker – felt a call to staff would have been appropriate. 

- Crews – thanks all the staff and Council for a great Malabar Day.

Mayor adjourned the meeting without objection.

Meeting adjourned at 8:32 pm.








BY:

ATTEST:   





Mayor Phillip R. Crews, Chair

Susan Kabana, CMC

Town Clerk/Treasurer

DATE: 



