REGULAR TOWN COUNCIL MEETING

Monday, March 1, 2021 at 7:30 pm

1. CALL TO ORDER, PRAYER AND PLEDGE
2. ROLL CALL
3. APPROVAL OF AGENDA - ADDITIONS/DELETIONS/CHANGES
4. CONSENT AGENDA
a. Approve Minutes & Continuing Engineering Services Contracts
Exhibit: Agenda Report Number 4
Attachments:
¢ Agenda Report number 4 (Agenda_Report_Number_4.pdf)

5. ATTORNEY REPORT
6. BCSO REPORT

7. BOARD / COMMITTEE REPORTS
a. T&G Committee
b. Park & Recreation Board
c. Planning & Zoning Board
8. STAFF REPORTS
a. Manager
Exhibit: Agenda Report Number 8a

Attachments:

o Agenda Report Number 8a (Agenda_Report Number_8a.pdf)
e Agenda Report Number 8a (Agenda_Report Number_8a.pdf)
e Agenda Report Number 8a (Agenda_Report Number_8a.pdf)

b. Clerk
c. Fire Chief
9. PUBLIC COMMENTS
Comments at this point may address items NOT on the Agenda. Comments related to

subsequent Agenda ltems may be made as those items come up. Public comments do
not require a Council response. (Speaker Card is Required)

Five (5) Minute Limit per Speaker

10. PUBLIC HEARINGS / SPECIAL ORDERS
a. 2nd Reading of Ordinance 2021-01 Amending Table 1-19.8 of the Land



11.

12.

Development Code, Article XIX - Signage, Section 1-19.18 Entitled
District Sign Regulations.

AN ORDINANCE OF THE TOWN OF MALABAR, BREVARD COUNTY, FLORIDA, AMENDING SECTION 1-19.18
OF THE TOWN CODE OF ORDINANCES, LAND DEVELOPMENT CODE. ARTICLE XIX - SIGNAGE RELATING TO

DISTRICT SIGN REGULATIONS: AMENDING THE PROVISIONS OF TABLE 1-19.8 OF THE TOWN CODE
RELATING TO THE MAXIMUM AREA PERM11-rED IN RESIDENTIAL AND NONRESIDENTIAL ZONING
DISTRICTS PERTAINING TO GENERAL OUTDOOR ADVERTISING: PROVIDING FOR CODIFICATION;

PROVIDING FOR SEVERABILITY; PROVIDING FOR REPEAL OF ORDINANCES OR PARTS OF ORDINANCES IN

CONFLICT HEREWITH; AND PROVIDING FOR AN EFFECTIVE DATE.
Exhibit: Agenda Report Number 10a

Attachments:

e Agenda Report Number 10a (Agenda_Report Number_10a.pdf)

b. Final Plat for "Twin Lakes" - A 16 homesite subdivision in RR-65 zoning
on the south side of Malabar Road, east of Weber Road on a vacant 24

acre site.
Applicant Malcom Kirschenbaum, Weber Woods LLC

Exhibits: Agenda Report Numbers 10b & 10b(1)

Attachments:

e Agenda Report Number 10b (Agenda_Report Number_10b.pdf)
o Agenda Report Number 10b(1) (Agenda_Report Number_10b 1 .pdf)

c. (Tabled on 2/1/2021) Road Improvement Waiver Request - Right of Way

known as Beekeeper Lane
Applicant Adam Hayward
Exhibit: Agenda Reports 10c(1) - 10c(4)

Attachments:

e Agenda Report Number 10c(1) (Agenda_Report_Number_10c_1_.pdf)
Agenda Report Number 10c(2) (Agenda_Report Number_10c_2_.pdf)
Agenda Report Number 10c(3) (Agenda_Report Number_10c_3_.pdf)
( )
( )

Agenda Report Number 10c(4) (Agenda_Report Number_10c_4_.pdf
Agenda Report Number 10c(4) (Agenda_Report Number _10c_4 .pdf

UNFINISHED BUSINESS/GENERAL ORDERS MAY INCLUDE ITEMS DIRECTLY

RELATED TO RESIDENTS PRESENT AT MEETING
(RECOMMENDATIONS FROM BOARDS, HOA REQUESTS, RESIDENT GRIEVANCES)

ACTION ITEMS
ORDINANCES:O0

RESOLUTIONS:1

MISCELLANEOUS:1

a. Continue or Sunset Policy Requiring Face Coverings and Social
Distancing per Reso 17-2020



13.
14.

15.
16.

17.

Exhibit: Agenda Report Number 12a

Attachments:

e Agenda Report Number 12a (Agenda_Report Number_12a.pdf)

b. Authorization for Legal Review of Code by Municode
Exhibit: Agenda Report Number 12b

Attachments:

e Agenda Report Number 12b (Agenda_Report Number_12b.pdf)

COUNCIL CHAIR MAY EXCUSE ATTORNEY AT THIS TIME

DISCUSSION/POSSIBLE ACTION

PUBLIC COMMENTS

General Items (Speaker Card Required)

REPORTS - MAYOR AND COUNCIL MEMBERS
ANNOUNCEMENTS

(1) Vacancy on the Board of Adjustments; (2) Vacancies on the Trails and Greenways

Committee

ADJOURNMENT

If an individual decides to appeal any decision made by this board with respect to any
matter considered at this meeting, a verbatim transcript may be required, and the
invididual may need to ensure that a verbatim transcript of the proceedings is made
(Florida Statute 286.0105).

The Town does not provide this service. In compliance with F.S. 86.26 and the
Americans with Disabilities Act (ADA), anyone who needs a special accommodation for
this meeting should contact the Town's ADA Coordinator at 321-727-7764 at least 48
hours in advance of this meeting.

Contact: Debby Franklin (townclerk@townofmalabar.org 321-727-7764) | Agenda published on
02/24/2021 at 2:21 PM



TOWN OF MALABAR
COUNCIL MEETING

AGENDA ITEM NO: 4.
Meeting Date: March 01, 2021

Prepared By: Debby Franklin, C.M.C., Town Clerk/Treasurer

e 5.ttt AL AP435 e e e o e 1 e

SUBJECT: Consent Agenda

BACKGROUND/HISTORY:
4.a. Town Council Regular Meeting Minutes — 02/01/2021

4.b. At the RTCM of March 20, 2020, Council approved the recommendation of the Selection
and Negotiating Committee (SNC) to hire Singhofen and Associates to produce the Stormwater
Master Plan and to create continuous service contracts with the 2™ and 3" ranked firms for
other engineering projects within the Town.

ATTACHMENTS:
a. Draft Minutes of 02/01/2021
b. Continuing Engineering Services (separate package)

ACTION OPTIONS:
Council Action on Consent Agenda



Minutes of the Regular Town Council Meeting of 02/01/2021

Malabar Regular Town Council Meeting Minutes
FEBRUARY 1%, 2021 7:30PM, Meeting held at Malabar Town Hall, 2725 Malabar Road

1. CALL TO ORDER, PRAYER AND PLEDGE
Council Member White led the prayer and piedge.
2 ROLL CALL

CHAIR: MAYOR PATRICK T. REILLY
VICE-CHAIR: STEVE RIVET
COUNCIL MEMBERS: MARISA ACQUAVIVA

BRIAN VAIL

DAVID SCARDINO

DANNY WHITE
INTERIM TOWN MANAGER: LISA MORRELL
TOWN ATTORNEY: KARL BOHNE
DEPUTY TOWN CLERK: ‘ RICHARD W. KOHLER

For the record Fire Chief Mike Foley was in attendance.
3. APPROVAL OF AGENDA - ADDITIONS/DELETIONS/CHANGES: NONE

4.  CONSENT AGENDA: i
4.a. Regular Town Council‘Mtg Minutes of 1/04/2021
CM Vail / CM White to accept the mintites of 01/04/2021 as presented.
All Ayes: Motion Carried 5-0. i s

5. ATTORNEY REPORT: Painted Acres litigation, insurance defense council Mr. Connor has ieft the firm
defending the Town, Douglas Noah wili be. the new counsel. This litigation has been going on since
2012, and the new Aftorney has been in Gontagt with him. Motion was filed to short cut the case.
Attorney also sent an email about litigation 5 Palm Beach County regarding face coverings. Made it to
an appellate gourt. Failed to shew likelihood 8f success, affirm the lower court ruling. Highlighted
portion states that we all haveindividual rights, but in an emergency, the Government has the right to
temporarily halt those. personal freedoms, suchias back in the 1920's in the influenza pandemic.

6. BCSG:REPORT: NONE

7.a. T&G Committee;

Deputy Clerk Kohler gave a brief explanation of the concept of the “Zig-Zag Trail” proposed at the North
end of‘Corey Road.

7.b. Park & Recreation Board: None

7.c. P&Z'Board: None

8.  STAFF REPORTS:
8.a. Town Manager — Hunter Lane has gone out for quote. Reached a coordination agreement between
KSM and Goodson Paving. Will only need to work on 2 culverts. Will move forward with stability testing.
Parks and Rec board is working on a survey about possible future playground equipment. EDC
Engineering & Kimberly Horn Engineering have been contacted about their continuing services, which
will be reviewed by the attorney and approved by Council at a future date. SAI will soon start staff

training. Gave an in-depth update of the playground equipment, tennis and basketball courts. Also
discussed north Corey Road project, and FDOT road closure.

8.b. Fire Chief — Written Report given to Council at the meeting. Three grants out for a life pack, 45K
unit. Starting off the year on the right foot. CM Acquaviva asked about the policy for emergency lights

RTCM 2/01/2021 Page 1



Minutes of the Regular Town Council Meeting of 02/01/2021

after hours, Chief stated they do not use the siren in residential areas after dark_ but require the lights
stay on while performing emergency services. CM White asked about EMS services. Chief explained
the Malabar Fire Fighters are all EMT certified, and the department provides BLS services. The County
is the only transport system, and they perform ALS.

8.C. Clerk — Deputy Clerk Kohler informed Council of an upcoming Ethics Training Webinar provided by
the Florida League of Cities taking place on 2/24 from 10 AM to 3:30 PM. It is a free class and it will
cover the annual requirements for ethics training. A date has been set for Fall in Love with Springfest,
March 20" from 9 AM to 1 PM. Malabar BTR holders will pay no vendor fee and Dolphin Auto will be
presenting the car show. Social distancing will be encouraged.

9. PUBLIC COMMENTS: Comments at this point may address: items NOT on the Agenda.
Comments related to subsequent Agenda ltems may be made @s:those items come up. Public
comments do not require a Council response. (Speaker Card is Réguired)

Five (5) Minute Limit per Speaker.

10. PUBLIC HEARINGS: 1 ;
10.a. Road Improvement Waiver Request — rightzof-way know as Beekeéper Lane — tabled
from July 6, 2020; applicant Adam Hayward

Exhibit: Agenda Report No. 10.a.

CM Vail / CM White o un-table the issue. 5-0-approve.
Applicant Adam Hayward was asked to come to the podium and present his case. He is trying
to build a house, but his property is-not on an accepted road. The code states he needs to put
in 70" ROW which would cut into: current residents” yard. There have only been 2 35’
dedications. Old owner had an agreement fo improve the road in 2004. He is requesting a
waiver to the requirement for the road to be widénied to its planned width if he maintains it. As
each person builds, they dedicate more road.

Mayor asked if there is anyone using the road past his property? Applicant stated that there is
an agricultural goat:farm at the end of the road.

[TM Morrell gave a brief oveiview of the history on this item. Waiver is in the authority of
Council. Engineer’s report has not.chianged since his letter advising against a waiver.

Mayor opened.the Public Hearing.

Lyndon Jones, 2885 Corey Road, lived there 20 years. He asked the Town to dig out the ditch
along Beekeeper Lane and was told by the Town it was wetlands 7-10 years ago. Mayor asked
if he is in favor or against this waiver? He states he is in support of it as he believes it wil
improve his drainage situation.

Mayor Closed Public Hearing

MOTION: €M Rivet / CM Scardino to approve the waiver.
CM Rivet stated the petitioner is looking to make a bad situation better. Asked himself if it was
right to deny this man the best use if his property. We should make every effort to help him.

CM Vail agreed we can’t deny people the use of their property. If there is a ROW issue, it will
still be better than many existing roads in Malabar. He does not believe the 70’ portion is
applicable here, but you need at least 24' for emergency services. The Town has code for 50°
and 25' roads, use them. Can we find a way to make this 50' all the way? We should reach out
to the owner of the undedicated lot and let them know how beneficial the road will be for them.

Attorney Bohne stated the current road is below standard. If we are going to accept the road, it
needs to be brought up to a standard that will hold emergency vehicles. This isn't so much a
waiver as it is a delay of getting this done.

RTCM 2/01/2021 Page 2



Minutes of the Regular Town Council Meeting of 02/01/2021

CM Acuaviva asked if everyone has dedicated, and if the neighbors need to be noticed.

Attorney Bohne stated that no, one lot west of Mr. Hayward (ot 291) has not dedicated
property, and notices are issued after a Building Permit, and the building of a road is a
requirement for getting a Building Permit.

CM Rivet asked if this road should be re-classified? It probably isn't a collector.

CM Vail agreed, but urged caution. Eau Gallie Blvd was developed through a swamp. This
could also help with stormwater. It can connect the properties &found it with the Town’s
Stormwater system. :

CM Scardino reminded Council this is only about ‘Mr: Hayward's property. Not the
neighborhood in the future. =

CM White stated eminent domain is no way to make ffiends. However, if there is no other way
to improve the road without a dedication, then we should get the land.

CM Vail asked who should reach out to the owner not dedicating land? Town —iAttorney. He
asks ITM Morrell to reach out to owner of 16t 291 and ask if they would be interested in
dedicating ROW.

Applicant stated that there are 16:toads that are under 48% There are about 60 homes served

by roads in worse condition than Begkeeper:Lane is right riow.
Altorney Bohne stated that is the problém, We should.not create anymore of these situations.

CM Vail reminded -ti%iﬁ’é?“a'ppl'i@ént of the Tawn's road paybaéﬁ' :program and states it has worked
in the past for Malabar residents;:Road was built, and development followed.

Attorney Bohrie stated that the applicant isn't interested in giving the road to the Town for
improvements, so there wotlld be.no payback.

Appllcgnfstatqd he warits, to improve the foad on the current footprint to build an “Interim
Roadway” that he will maintain.

Attorney Bohne asked'to what‘Wwidth do we want him to build the road?
CM-Aggyaviva asked Fire:Chief Foley if he had any question?

Chief Foley stated he can’t get a fire engine to the applicant's property due to the poor road
quality, but he can get-a brush truck. Itll matter the road base and stability. He would love to
see 50°, but 25" road surface would suffice,

CM White stated he is sympathetic to the applicant. If he follows the Town standards, he's
going to build an expensive road with a small possibility of the payback program. However, that
doesn’t mean we should ignore our standards.

CM Acquaviva asked if this qualifies as a hardship?

Attomey Bohne stated that Council has the power to grant relief, but the only hardship is
getting the dedicated ROW,
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Minutes of the Regular Town Council Meeting of 02/01/2021

11.

12.

ITM Morrell stated the difficulty is our Code says 70 feet. Council has the authority to grant a
waiver. The applicant is looking for relief form the vision of the Town.

Mayor stated he believes the applicant should build a 25’ road.

CM Vail stated it should be built as 50’ road where applicable, and narrow where its needed. If
we build a 25" road now, how do we enforce building it up to 50'?

ITM Morrell stated that if lot 291 would dedicate the ROW, a 25' road is possible and could be
accepted.

CM White suggested the Town accept the improved road so it.can be maintained to the Town's
standard.

Applicant stated he does not want to improve the road; he'Wwishes to. use the current path as an
interim roadway.

Attorney stated that then the answer is to deny'thé fequest because it would not be meet the
Town’s standard for an accepted road.

Mayor suggested the Council table this item untiltiie owneraf lot 291 can be contacted.

CM Vail stated the request seemsito be to do a minimal improvement to the existing two trail,
provide no drainage, and build a ouse at the end. We-already have 60 of those houses and
do not need anymore.

Mayor Reilly stated he sees four options, Coundil Gan table the request, they can deny the

request, they can approve the request; or they: can deny the request and come up with a
different agenda item. i

Motion: CM Vail / CM Rivet to table this item for 30 days until the owner of lot 201 can be
reached by ITM Morrell. 7 ;
VOTE: 5-0 (all ayes).

Whilte stated that this proposal was fo keep the road at its current dimensions with minimal
impiovements and:the appligant would maintain it. That idea is a nonstarter. Our policy is if you
build a house, you build a road. Recommends the applicant meet with ITM Morrell to develop a
plan that can meet the Town's sfandard.

CMP s

UNFINISHED BUSINESS/GENERAL ORDERS MAY INCLUDE ITEMS DIRECTLY RELATED
TO RESIDENTS PRESENT AT MEETING (RECOMMENDATIONS FROM BOARDS, HOA

..........

REQUESTS, RESIDENT GRIEVANCES) 0

ACTION ITEMS::
ORDINANCES for FIRST READING: 1
12.a. Amend Signage Code, Article XIX (Ord 2021-01).

AN ORDINANCE OF THE TOWN OF MALABAR, BREVARD COUNTY, FLORIDA, AMENDING
SECTION 1-18.18 OF THE TOWN CODE OF ORDINANCES, LAND DEVELOPMENT CODE,
ARTICLE XIX - SIGNAGE RELATING TO DISTRICT SIGN REGULATIONS: AMENDING THE
PROVISIONS OF TABLE 1-19.18 OF THE TOWN CODE RELATING TO THE MAXIMUM AREA
PERMITTED IN RESIDENTIAL AND NON-RESIDENTIAL ZONING DISTRICTS PERTAINING TO
GENERAL OUTDOOR ADVERTISING; PROVIDING FOR CODIFICATION: PROVIDING FOR
SEVERABILITY; PROVIDING FOR REPEAL OF ORDINANCES OR PARTS OF ORDINANCES IN
CONFLICT HEREWITH; AND PROVIDING FOR AN EFFECTIVE DATE.
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Exhibit: Agenda Report No. 12.a.
Chair asked the Deputy Clerk to read the Ordinance by title only.
MOTION: CM Rivet / CM Scardino to approve Ordinance 2021 -01 for First Reading.
Discussion: CM Vail stated that this is essentiaily changing the residential to 16 square feet
and commercial to 32 square feet.
ROLL CALL VOTE: CM Marisa Acquaviva, Aye: CM Brian Vail, Aye; CM Steve Rivet, Aye:
CM David Scardino, Aye; CM Danny White, Aye. Motion Carried 5 -0.

RESOLUTIONS: 0
MISCELLANEOQUS: 1

12.b. Permission for the Town Manager to negotiate and amerid the terms and conditions
pertaining to the Exclusive Solid Waste and Recyclable Material Collection Franchise
Agreement

Exhibit: Agenda Report No. 12.b. i

Discussion: ITM Manager explained that this is a 21-year contract, but that every 7 years we

can amend terms and conditions. This is an opportunity to do just that. Any final changes will be

reviewed by the attorney and presented to Council st a future date.

MOTION: CM White / CM Vail to authorize ITM Morrell to negotiate.

VOTE:5-0 :

Chair may excuse Attorney at this Point

13.  DISCUSSION/POSSIBLE ACTION:.0

14.  PUBLIC COMMENTS: General Items Five (5) Minute Limit per Speaker. Speaker Card
Required

15. REPORTS — MAYOR AND:COUNCIL MEMBERS
Council Member Marisa Acquaviva: Nong -
Council Member, Brian Vail: Nong '

Council Membg#:Steve Rivet: None
Council Member David Scardino; None
Council Member Danny White: None
Mayor Patrick T. Reilly;:None

16. ANNOUNCEMENTS:
- (2Y Vacancies on ‘the Trails & Greenways

17. ADJOURNMENT: Tﬁére being no further business to discuss and without objection, the
meeting wag adjourned at 9:17 P:M.

BY:
Mayor Patrick T. Reilly, Council Chair

ATTEST:

Richard W. Kohler Date Approved: 03/01/2021
Deputy Town Clerk/Treasurer
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TOWN OF MALABAR

COUNCIL MEETING

AGENDA ITEM NO: 4.b
Meeting Date: March 1, 2021

Prepared By: Lisa Morrell, Interim Town Manager

SUBJECT: Consideration for executing contracts for continuing consulting/professional
services for civil engineering.

— e - eGSR Vi

BACKGROUND/HISTORY:

Town Council directed staff at the March 3, 2020 Regular Town Council Meeting to negotiate
with Singhofen and Associates, Inc (SAI) for the Stormwater Asset management Master Plan
and continuing services contracts with top three submittals for the Request for Qualifications,
NO. 20-03 (RFQ).

Singhofen and Associates, Inc (SAl) has an executed contract for services with The Town,
Engineering Design & Construction, Inc and Kimley-Horn and Associates welcomed the
opportunity to provide contracts and rates for ongoing civil engineering services for scopes of
work provided by on as-needed and as requested by The Town of Malabar for a term of five
years.

Each contractor has included an annual rate for each level and type of engineering services
within the contract as a basis for any future scopes of work developed by The Town in the future
for consideration and approval for expenditure(s) by the Town Council. The Town Attorney has
reviewed each contract with the Interim Town Manager for each engineering firm’s legal and
contract team and are ready for execution.

ATTACHMENTS:

ENGINEERING DESIGN & CONSTRUCTION, INC. Contract for Consulting Professional
Services Civil Engineering and Rates.PDF

KIMLEY-HORN AND ASSOCIATES, INC Contract for Consulting Professional Services Civil
Engineering and Rates.PDF

Page 2 Meeting Minutes of the Regular Town Council Meeting 03022020.PDF

ACTION OPTIONS:

Motion to approve and execute contracts for the additional two top ranked firms, Engineering
Design and Construction Inc. and Kimley-Horn and Associates, as identified and approved with
the award of Request for Qualifications (RFQ) NO. 20-03 for ongoing and as needed-
consulting/professional services related to Civil Engineering.



Minutes of the Regular Town Council Meeting of 3/02/2020 Page 2

thiree-county area. Pre-selection process reduced it to five firms. Singhofen (SAl) was the
strongest. Another of the top three had a member that lives in Town and related very well to
commities. At the 2/27 mig they heard presentations and performed a Q&A for the top five entries.
They then ranked them and are submitting the recommendation that Council authorize TM to
approve the commiftee recommendation of SA (Singhofen & Assc In¢) to condugct the Stormwater
Asset Inventory Master Plan. The also recommend TM set up continuing service contracts with SAl
EDC and Kimley-Hom to provide project design and construction consulting services for capital
improvement projects. Town Planner asked one of the members to speak.

Roger Walters — sat on committee — all five were extremely qualified. Had depth and length of
experience. SAlis a premier firm. Look at existing projects, what we want to do and what we plan
to do. The top three, SAI had a preliminary plan model started at presentation. Committee support
for the other two firms for continuing services or other small projects.

Atty said to approve the recommendation contingent with a successful negotiation with the top
ranked firm

MOTION: Vail / CM Scardino t rove Committee recommendation as submitted and
direct TM to negotiate with SAI for this and continuing service contracts with top three. VOTE:
All Ayes.

8.d. FIRE CHIEF: Gave brief report. 30 calls, 18 ems. Riley and he went to large apimal
rescue class thru UF. Asked for resldents who have large animals to contact Fire Oept and let them
kriow who they use for vets. Another grant will be submitted. CM Scardino asked about large
hurnan rescue — Chisf said they have provisions for up to 800 fbs. CM Scardino asked ahout fire
danger from mulch pile out front. Chief is prepared.

8.e. GLERK: Nothing.

9. PUBLIC COMMENTS: Comments at this point may address items NOT on the Agenda.
Comments related to subsequent Agenda ltems may be made as those items come up. Public
comments do not require a Council response. (Speaker Card is Required) Five {5) Minute Limit

10. PUBLIC HEARINGS: 3

10.a, Ord 2020-02 - Amend Article Ill, District Provisions, Table 1-3.2

AN ORDINANCE OF THE TOWN OF MALABAR, BREVARD COUNTY, FLORIDA,
PROVIDING FOR THE AMENDMENT TO TABLE 1-3.2 IN ARTICLE 1l OF THE LAND
DEVELOPMENT CODE, PROVIDING FOR FINDINGS; PROVIDING FOR TRADES AND
SERVICES IN COMMERCIAL GENERAL {CG) ZONING TC BE A PERMITTED USE
INSTEAD OF A CONDITIONAL USE AND PROVIDING FOR THE ADDITION OF GARDEN
AND PINE STREETS TO THE FOOTNOTE WHERE THESE USES ARE ALLOWED:;
PROVIDING FOR CODIFICATION AND REPEAL OF ORDINANCES OR PART OF
ORDINANCES IN CONFUICT HEREWITH; PROVIDING FOR SEVERABILITY: PROVIDING
FOR AN EFFECTIVE DATE.
Ord raad by title only.
PH open —none
PH closed
MOTION: CM Vail  CM Scardino ta adopt Ord 2020-02,
ROLLCALL VOTE: Ball, Aye; CM Valil, Ave; CM Rivet, Excused: CM Scardinc. Ave: CM
White, Ave. Motion carried 4 to 0.



CONTRACT FOR CONSULTING/PROFESSIONAL SERVICES
CIVIL ENGINEERING

THIS CONTRACT is made as of the day of 2021 by and between
TOWN OF MALABAR, a political subdivision of the State of Florida, hereinafter referred to as the "Town",
and ENGINEERING DESIGN & CONSTRUCTION, INC., hersinafter referred to as "Consultant”.

WHEREAS, pursuant to Section 287.055, Florida Statutes, the Town solicited proposals for non-exclusive
Contracts to perform professional services for Professional Engineering Services with engineering firms
for the performance of services; and,

WHEREAS, at the regularly scheduled meeting on March 3, 2020, The Town Council approved the short
list of firms, permission to negotiation a continuing contract, and authorized the execution of an
agreement for Continuing professional services between Town and Consultant hereinafter referred to as
"Contract™; and,

WHEREAS, the Consultant is willing and able to render professional services for various projects on an

as-needed basis and for the compensation and on the terms hereinafter set forth; and,

NOW, THEREFORE, the parties hereto, in consideration of the mutual covenants, agreements, terms,
and condition contained herein, do agree as follows:

1. RECITALS
The Recitals set forth above are fully incorporated into the Contract by reference.
2. SERVICES

The Consultant's responsibility under this Contract is to provide professional/consultation services
in the area of Professional Civil Engineering Services.

3. TERM

The term of the Contract shall be for a period of 5 (five} years beginning on March 2, 2021 and
continuing through March 1, 2026.

4., TECHNICAL AND PRCFESSIONAL SERVICES

It shall be the responsibility of the Consultant to work with the Town to provide Professional Civil
Engineering Services for consulting, design and construction management services on selected projects
for Town of Malabar whereby the construction fees will not exceed $2,000,000. The scope of services
may include, but not limited to, construction/project management and design, capital improvements
planning and implementation, feasibility and engineering studies, contract administration, construction
phase services, interior engineering, representation for the Town in matters concerning other government
or regulatory agencies, preparing construction cost estimates, prepare preliminary ad final design,
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construction/equipment specifications, prepare bid documents using Town templates, assist in bid award
and analysis, determine applicable permits and licenses necessary for project and provide permit
application and submiitals services. Each project will require a separate work authorization using the form
issued by the Town. The work authorization shall set out the scope of work, time of performance and
compensation schedule for each project.

5. PERIOD OF SERVICE; WORK AUTHORIZATIONS

A

The Consultant will be available to begin work promptly after receipt of a fully executed copy of
this Agreement. It is agreed that this Agreement shall be considered as a continuing contract and
work will be initiated on an assignment by assignment basis. The Town is under no obligations to
assign any minimum amount of projects/work to the Consultant. The Town reserves the right to
select the respective Consultant who the Town, in its sole discretion, believes is in its best
interest to perform the specified work.

If the Consultant's services called for under this Agreement are delayed for reasons beyond the
Consultant's control, the time of performance may be adjusted appropriately.

Specific work assignments shall be set forth in individual Work Authorizations which will be issued
to the Consultant. All Weork Authorizations shall be executed on behalf of the Town in accordance
with the Town Purchasing Policy. The Work Authorization shall describe the scope of the work to
be performed and shall set forth the schedule for completion of the work.

The Town shall provide all criteria and full information as to Town's requirements for the
assignment and designate in writing a person with authority to act on Town's behalf on all matters
concerning this assignment.

6. COMPENSATION PAYMENTS:

The Consuitant shall be compensated for all services satisfactorily completed in accordance with the
terms and conditions of this Agreement and each work authorization pursuant to the approved hourly rate
schedule attached hereto as Exhibit "A". All invoices presented to the Town for payment shall be on a
Request for Payment form approved by the Town. Services provided under each work authorization
issued pursuant to this contract may meet the definition of "Construction Services" as defined in F.S.
§218.72.

7. GENERAL CONDITIONS

A

It is understood and agreed that the Consultant’s services under this Agreement do not include
participation, whatsoever, in any litigation. Should the services of the Consultant be required by
the Town as an expert witness on behalf of the Town, a supplemental agreement may be
negotiated between the Town and the Consultant describing the services desired and providing a
basis for compensation to the Consultant. If however the Consultant is subpoenaed by a third-
party in any litigation or proceeding where the Consultant has not been hired by the town as an
expert witness, the Town shall not be required to compensate Consultant for such service and
response to or compliance with the subpoena.

Upon the Consultant's written request, the Town will furnish or cause to be furnished such
reports, studies, instruments, documents, and other information as the Consultant and Town
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mutually deem necessary; and the Consultant may rely upen same in performing the services
required under this Agreement.

8. TRUTH-IN-NEGOTIATION CERTIFICATE

Execution of this Agreement by Consultant shall act as the execution of as truth-in-negotiation
certificate stating that wage rates and other factual unit costs supporting the compensation of this
Agreement are accurate, complete and current at the fime of execution of the Agreement. The original
Agreement rates and any additions thereto shall be adjusted to exclude any significant sums by which
Town determines the Agreement rate(s) was increased due to inaccurate, incomplete, or non-current
wage rates and other factual unit costs. All such rate adjustments shall be made within one year following
the end of this Agreement.

9. DEFAULT TERMINATION

A. FOR CAUSE

If either party fails to fulfill ifs obligations under this Agreement in a timely and proper manner, the
other party shall have the right to terminate this Agreement by giving written notice of any
deficiency and by allowing the party in default seven (7) calendar days ic comrrect the deficiency. If
the defaulting party fails to correct the deficiency within this time, this Agreement shall terminate
at the expiration of the seven (7) calendar day time pericd.

With regard to the Consultant, the following items shall be considered a default under this
Agreement:

(1) If the Consultant should be adjudged bankrupt, or if he, or it, should make a general
assignment for the benefit of his, or its, creditors, or if a receiver should be appointed on
account of his, or its, insolvency.

{2) If the Consultant should persistently or repeatedly refuse or fail, except in cases for which
an extension of time is provided, to provide the services contemplated by this Agreement.

(3) Ifthe Consultant disregards laws, ordinances, or the instructions of the Project Manager
or otherwise is guilty of a substantial violation of the provisions of the Agreement.

In the event of termination, the Consultant shall only he entitled to receive payment for work
satisfactorily completed prior to the termination date.

B. WITHOUT CAUSE

Either party may terminate the Agreement without cause at any time upon thirty (30} calendar
days prior written notice to the other party. In the event of termination, the Town shall



compensate the Consultant for all authorized work satisfactorily performed through the
termination date.

C. SCRUTINIZED COMPANIES TERMINATION

The Town may immediately terminate the Contract without cause at any time upon ascertaining
that pursuant to§ 287.135, Florida Statutes, a company is ineligible to, and may not, bid on,
submit a proposal for, or enter into or renew a contract with an agency or local government entity
for goods or services if at the time of bidding or submitting a proposal for a new contract or
renewal of an existing contract, or at any time thereafter, the company: (1) is on the Scrutinized
Companies that Boycott Israel List, created pursuant to § 215.4725, Florida Statutes, or is
engaged in a boycott of Israel; (2) is on the Scrutinized Companies with Activities in Sudan List or
the Serutinized Companies with Activities in the Iran Petroleum Energy Sector List, created
pursuant to § 215.473, Florida Statutes; or (3) is engaged in business operations in Cuba or
Syria. Furthermore, the Town may immediately terminate the Contract if it is determined that the
company submitted a false certification stating that it was not (1) on the Scrutinized Companies
that Boycatt Israel List or engaged in a boycott of Israefl; {2) was not on the Scrutinized
Companies with Activities in Sudan List or the Scrutinized Companies with Activities in the lran
Petroleum Energy Sector List; (3) or was not engaged in business operations in Cuba or Syria
when in fact the company was engaged in such activities at the time of the bid or proposal, or at
the time of entering into or renewing the Contract.

10. SUB-CONSULTANTS AND SUBCONTRACTORS

In the event the Consultant requires the services of any sub-consultant, subcontractor or professional
associate in connection with the services {o be provided under this Agreement, Consultant shall secure
the written approval of Town Project Manager before engaging such sub-consuitant, subcontractor or
professional associate.

If a sub-consultant fails to perform or make progress, as required by this Contract, and it is necessary
to replace the sub-consultant to complete the work in a timely fashion, the Consultant shall promptly do
so, subject to acceptance of the new sub-consultant by the Town. The substitution of a subcontractor
shall not be adequate cause fo excuse a delay in the performance of any portion of this contract as set
forth in the Scope of Work.

The Consultant, its sub-consultants, agents, servants, or employees agree to be bound by the Terms
and Conditions of this Contract and its agreement with the sub-consultant for work to be performed for the
Town the Consultant must incorporate the terms of this contract.

11. FEDERAL AND STATE TAX

The Town is exempt from payment of Florida State Sales and Use Taxes. The Town will sign an
exemption certificate if submitted by the Consultant. The Consultant shall not be exempted from paying
sales tax to its suppliers for materials used to fulfill contractual obligations with the Town, nor is the
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Consultant authorized to use the Town's Tax Exemption Number in securing such materials. The
Consultant shall be responsible for payment of its own and its share of its employees' payroll, payroll
taxes, and benefits with respect to this Contract.

12. INSURANCE

The Consultant shall procure and maintain during the life of this Agreement insurance of the types
and subject to the limits set forth below. The Consultant shall also provide the Town with evidence of this
insurance in the form of Certificates of Insurance which shall be subject to the Town's approval for
adequacy. The Town shall be an Additional Insured on policies of Commercial General Liability with
respect to all claims arising out of the work performed under this Agreement. The Town shall be given
thirty {30) days prior written notice of any material changes or cancellations of the policies. If sub-
contractors are used by the Consultant, it shall be the responsibility of the Consultant to ensure that all its
sub-contractors comply with all the insurance requirements contained herein relating to such sub-
contractors.

Except as otherwise stated, the amounts and types of insurance shall conform to the following
minimum requirements:

A. COMMERCIAL GENERAL LIABILITY

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Commercial General Liability insurance on an occurrence basis for a minimum combined
single limit of $1,000,000.00 per occurrence, $2,000,000.00 general aggregate for claims of bodily
injury including death, property damage and personal injury. Contractual Liability coverage shall be
included.

B. COMMERCIAL AUTO LIABILITY

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Business Commercial Auto Liability for claims of bodily injury and property damage for
minimum limits of $1,000,000.00 combined single limit.

C. WORKERS' COMPENSATION

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Workers' Compensation insurance coverage to apply for all employees for Florida statutory
limits. Coverage B, Employers Liability, shall be written for a minimum liability at $500,000.00 per
occurrence.

D. PROFESSIONAL LIABILITY

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Professional Liability insurance con a claims made basis for a minimum of $1,000,000.00
coverage.

E. OTHER INSURANCE PROVISIONS

The General Liability policy shall contain or be endorsed to contain, the foliowing provisions:
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1. The Town, its Officers, Officials, Employees, Agents, and Volunteers are to be covered as
additional insureds for any and all liability arising out of the Consultant's performance of this Agreement.
The coverage shall contain no special limitations on scope of protection offered to the Town, its Officers,
Officials, Employee, Agents and Volunteers.

2. The Consultant’s insurance coverage shall be primary insurance as respects the Town, its
Officers, Officials, Employees, Agents and Volunteers for Consultant's activities. Any insurance or self-
insurance maintained by the Town, its Officers, Officials, Employees, Agents, or Volunteers shall be in
excess of the Consultant's insurance and shall not contribute with it.

3. Any failure to comply with the reporting provisions of the policy shall not affect coverage provided
to the Town, its Officers, Officials, Employees, Agents, or Volunteers.

4, The Consultant's insurance shall apply separately to each insured against whom a claim is made
or suit is brought, except with respect to the limits of insurer's liability.

13. INDEMNIFICATION

The Consultant covenants and agrees at all times to indemnify and hold harmless the agency, and its
officers and employees, from liabilities, damages, losses, and costs, including, but not limited to,
reasonable attorneys' fees, to the extent caused by the negligence, recklessness, or intenticnally wrongful
conduct of the design professional and other persons employed or utilized by the design professional in
the performance of the Agreement. The Consultant hereby acknowledges that the payments made under
this Agreement include specific consideration for the indemnification herein provided. It is the specific
intent of the parties hereto that the foregoing indemnification complies with Florida Statute 725.08
{Chapter 725).

14. ASSIGNMENT

The Town and Consultant each binds itself and its successors, legal representatives, and assigns to
the other party to this Agreement and to the partners, successors, legal representatives, and permitted
assigns of such other party, in respect fo all covenants of this Agreement; and, neither the Town nor the
Consultant will assign or transfer its rights and obligations in this Agreement without the written consent of
the other. Nothing herein shall be construed as creating any personal liability on the part of any officer or
agent of any public body which may be a party hereto.

The Consultant agrees that the persons named in the scope of werk shall provide services as
described therein. The services of the person(s) so named are a substantial inducement and material
consideration for this Agreement, In the event such persons can no longer provide the services required
by this Agreement, the Consultant shall immediately notify the Town in writing and the Town may elect to
terminate this Agreement without any liability to the Consultant for unfinished work product. The Town
may elect to compensate the Consultant for unfinished work product, provided it is in a form that is



sufficiently documented and organized fo provide for subsequent utilization in completion of the work
product.

15. PUBLIC RECORDS

The Consultant shall allow public access to all documents, papers, letters, or other material subject to
the provisions of Chapter 119, Florida Statutes, and made or received by the Consultant in conjunction
with this Agreement. Specifically, the Consultant shall:

A. Keep and maintain public records that ordinarily and necessarily would be required by the Town
in order to perform the service.

B. Provide the public with access to public records on the same terms and conditions that the Town
would provide the records and at a cost that does not exceed the cost provided in state law or as
otherwise provided by law.

C. Ensure that public records that are exempt or confidential and exempt from public records
disclosure requirements are not disclosed except as authorized by law.

D. Meet all requirements for retaining public records and transfer, at no cost, to the Town all public
records in possession of the Consultant upon termination of the contract and destroy any
duplicate public records that are exempt or confidential and exempt from public records
disclosure requirements. All records stored efectronically must be provided to the Town in a
format that is compatible with the information technology system of the Town.

IF THE CONSULTANT HAS QUESTIONS REGARDING THE APPLICATION OF CHAPTER 119,
FLORIDA STATUTES, TO THE CONSULTANT'S DUTY TO PROVIDE PUBLIC RECORDS RELATING
TO THIS CONTRACT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS AT (321) 727-7764,
TOWNCLERK@TOWNOFMALABAR.ORG, TOWN ATTORNEY'S OFFICE, SCHILLINGER &
COLEMAN, P.A., KARL W. BOHNE, JR, 1311 BEDFORD DRIVE MELBOURNE, FL 32940.

16. CONFLICT OF INTEREST

The Consultant represents that it presently has no interest and shall acquire no interest, either direct
or indirect, which would conflict in any manner with the performance of services required hereunder, as
provided for in Section 112.311, Florida Statutes. The Consultant further represents that no person
having any interest shall be employed for said performance.

The Consultant shall promptly notify the Town in writing by certified mail of all potential conflicts of
interest prohibited by existing state law for any prospective business association, interest or other
circumstance which may influence or appear to influence the Consultant's judgment or quality of services
being provided hereunder. Such written notification shall identify the prospective business association,
interest or circumstance, the nature of work that the Consultant may undertake and request an opinion of
the Town as to whether the association, interest or circumstance would, in the opinion of the Town,



constitute a conflict of interest if entered into by the Consultant. The Town agrees to notify the Consultant
of its opinion by certified mail within thirty (30) days of receipt of notification by the Consultant. I, in the
opinion of the Town, the prospective business association, interest or circumstance would not constitute a
conflict of interest by the Consultant, the Town shall so state in the notification and the Consultant shall,
at his‘her option, enter into said association, interest or circumstance and it shall be deemed not in
conflict of interest with respect fo services provided to the Town by the Consultant under the terms of this
Agreement.

17. EXCUSABLE DELAYS (FORCE MAJEURE)

Neither party shall be liable to the other for failure to perform its obligations hereunder if and to the
extent that such failure to perform resuits from causes beyond its reasonable control {financial difficulty
shall not be considered a cause beyond a party's control), all of which causes herein are called "Force
Majeure”, including, but without being limited to, strikes, lockouts, or other industrial disturbances; fires;
unusual climatic conditions; acts of God {which includes local, state, national or world health crisis and/or
pandemics); acts of a public enemy; acts of war or terrorism; or inability to obtain transportation or
necessary materials in the open market, acts of any governmental body, declaration of emergency, and
all other similar conditions and situations. Provided, however, that market conditions, labor conditions,
construction industry price trends and similar matters which normally impact on the bidding process shall
not be considered a Force Majeure. The party unable to perform as a result of force majeure promptly
shall notify the other of the beginning and ending of each such period, and Town shall compensate
Consultant at the rates set forth herein, for the services performed by Consultant hereunder, up to the
date of the beginning of such period. If any period of force majeure continues for thirty (30) days or more,
either party shall have the right to terminate this Agreement upon ten (10) days prior written notice to the
other party.

18. PLEDGE OF CREDIT / ARREARS

The Consuitant shall not pledge the Town's credit or make it a guarantor of payment of surety for any
contract, debt, obligation, judgment, lien, or any form of indebtedness. The Consultant further warrants
and represents that it has no obligation or indebtedness that would impair its ability to fulfill the terms of
this Contract.

19. DISCLOSURE AND OWNERSHIP OF DOCUMENTS

All original skeiches, fracings, drawings, computations, details, design calculations, and other
documents and plans that resul from the Consultant's services under this Agreement are and remain the
property of the Town as instruments of service. The Consultant shall furnish copies teo the Town upon
completion of such documents.

The Town shall, at no additional expense, be furnished one (1) set of reproducible copies of any
maps and/or drawings prepared for it by the Consultant. Consultant shall likewise submit copies of all field
notes, calculation sheets and computer discs to the Town.

20. INDEPENDENT CONSULTANT RELATIONSHIP

The relationship of the Consultant to the Town will be solely that of a consultant. The Consultant is an
independent contractor and is not an employee or agent of the Town. Nothing in this Agreement shall be
interpreted to establish any relationship other than that of an independent contractor, between the Town
and the Consultant, its employees, agents, subcontractors, or assigns, during or after the performance of



this Agreement. The Consultant will provide the professicnal and technical services required for the
successful completion of this Agreement in accordance with practices generally acceptable within the
industry and good ethical standards.

21. VERIFICATION OF EMPLOYMENT STATUS

The Consultant agrees that it shall bear the responsibility for verifying the employment status, under
the Immigration Reform and Control act of 1986, of all persons it employs in the performance of this
Agreement.

22. PRCHIBITION AGAINST CONTINGENT FEES

The Consultant warrants that it has not employed or retained any company or person, other than a
bonafide employee working solely for the Consultant, to solicit or secure this Agreement, and that he has
not paid or agreed to pay any persons, company, corporation, individual or firm, other than a bonafide
employee working solely for the Consultant, any fee, commission, percentage, gift or any other
consideration, contingent upon or resulting from the award of making this Agreement.

23. AUDIT

The Consultant agrees that the Town or any of its duly authorized representatives shall, until the
expiration of three years after expenditure of funds under this Agreement, have access to and the right to
examine any directly pertinent books, documents, papers, and records of the Consultant invelving
transactions related to this Agreement. The Consultant agrees that payment(s) made under this
Agreement shall be subject to reduction for amounts charged thereto which are found on the basis of
audit examination not o constitute allowable costs under this Agreement. The Consultant shall refund by
check payable to the Town the amount of such reduction of payments. All required records shall be
maintained until an audit is completed and all questions arising therefrom are resolved, or three years
after completion of the project and issuance of the final certificate, whichever is sooner.

24. NON-DISCRIMINATION

The Consultant covenants and agrees that the Consultant shall not discriminate against any
employee or applicant for employment to be employed in the performance of the Agreement with respect
to hiring, tenure, terms, conditions or privileges of employment, or any matter directly cor indirectly related
to employment because of age, sex or physical handicaps (except where based on a bonafide
occupational qualification); or because of marital status, race, color, religion, national origin or ancestry.

25. ENFORCEMENT COSTS

It is understood and agreed that the Consultant's services under this Agreement do not include any
participation, whatsoever, in any litigation. Should such services be required, a supplemental agreement
may be negotiated between the Town and the Consultant describing the services desired and providing a
basis for compensation to the Consultant.

26. AUTHORITY TO PRACTICE

The Town represents that it is a political subdivision of the State of Florida with the authority to
engage the professional service described herein and to accept the obligation for payment for the
services.



The Town and Consultant each binds itself and its successors, legal representatives, and assigns to
the other party o this Agreement and to the partners, successors, legal representatives, and assigns of
such other party, in respect to all covenants of this Agreement; and, neither the Town nor the Consultant
will assign or transfer their interest in this Agreement without the written consent of the other. Nothing
herein shall be construed as creating any personal liability on the party of any officer or agent of any
public body which may be a party hereto.

The Consultant hereby represents and warrants that it has and will continue to maintain all licenses
and approvals required to conduct its business, and that it will at all times conduct its business activities in
a reputable manner. Proof of such licenses and approvals shall be submitted to the Town's representative
on an annual basis,

27. SEVERABILITY

If any term or provision of this Contract, or the application thereof to any person or circumstances
shall, to any extent, be held invalid or unenforceable, the remainder of this Contract, or the application of
such terms or provisions to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected, and every other term provision of this Contract shall be deemed
valid and enforceable to the extent permitted by law.

28. COMPLETE AGREEMENT

This Agreement states the entire understanding between the parties and supersedes any wriiten or
oral representations, statements, negotiations, or agreements to the contrary. The Consultant recognizes
that any representations, statements or negotiations made by the Town staff do not suffice to legally bind
the Town in a contractual relationship unless they have been reduced to writing, authorized, and signed
by an authorized Town representative. This Agreement shall bind the parties, their assigns, and
successors in interest.

29. AMENDMENT
This Agreement may be amended only with the written approval and agreement of the parties.
30. MODIFICATIONS OF WORK

The Town reserves the right to make changes in Scope of Work, including alterations, reductions
therein or additions thereto. Upon receipt by the Consultant of the Town's notification of a contemplated
change, the Consultant shall, in writing:

A. Provide a detailed estimate for the increase or decrease in cost due to the contemplated change,
B. Notify the Town of any estimated change in the completion date, and

C. Advise the Town if the contemplated change shall affect the Consuitant’s ability to meet the
completion dates or schedules of this Contract.

If the Town so instructs in writing, the Consultant shall suspend work on that portion of the Scope of
Work affected by a contemplated change, pending the Town's decision to proceed with the change. If the
Town elects to make the change, the Town shall initiate a Contract Amendment and the Consultant shall
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not commence work on any such change until such written Amendment is signed by the authorized
representative for the Town.

31. NOTICE

All notices, requests, consents, and other communications required or permitted under this
Agreement shall be in writing and shall be {as elected by the person giving such notice} hand delivered by
messenger or courier service, telecommunicated, or mailed by registered or certified mail {postage
prepaid) return receipt requested, addressed to:

As To Town:

Town of Malabar Town Manager
2725 Malabar Road
Malabar, FL 32950

As To the Consultant:

Engineering Design & Construction, Inc.
10250 SW Village Parkway, Suite 201
Port St. Lucie, Florida 34987

Phone: (772) 462-2455

Email: rodkennedy@edc-inc.com

With a Copy To:

Town of Malabar Town Clerk
2725 Malabar Road
Malabar, FL 32950

Or to such other address as any party may designate by notice complying with the terms of this
Section. Each such notice shall he deemed delivered (a) on the date delivered if by personal delivery, (b)
on the date upon which the return receipt is signed or delivery is refused or the notice is designated by
the postal authorities as not deliverable, as the case may be, if mailed.

32. CAPTIONS AND PARAGRAPH HEADINGS

Captions and paragraph headings contained in this Contract are for convenience and reference only and
in no way define, describe, extend or limit the scope and intent of this Contract, nor the intent of any
provisions hereof.

33. WAIVER

No waiver by the Town of any provision of this Contract shall be deemed to be a waiver of any other
provisions hereof or of any subsequent breach by of the same, or any other provision or the enforcement
thereof. Town's consent to or approval of any act by Consultant requiring consent or approval shall not be
deemed fo render unnecessary the obtaining of Town's consent to or approval of any subsequent act by
Consultant requiring consent or approval, whether or not similar to the act so consented or approved.
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34. COMPLIANCE WITH LAWS

The Censultant, its employees, subcontractors or assigns, shall comply with all applicable federal,
state, and local laws and regulations relating to the performance of this Agreement. The Town undertakes
no duty to ensure such compliance, but will attempt to advise Consultant, upon request, as to any such
laws of which it has present knowledge.

35. INTERPRETATION; VENUE

This Agreement constitutes the entire agreement between the parties with respect to the subject
matter hereof and supersedes all prior verbal or written agreements between the parties with respect
thereto. This Agreement may only be amended by written document, properly authorized, execuied and
delivered by both parties hereto. This Agreement shall be interpreted as a whole unit and section
headings are for convenience only. All interpretations shall be governed by the laws of the State of
Florida. In the event it is necessary for either party to initiate legal action regarding this Agreement, venue
shall be in the Nineteenth Judicial circuit for Brevard County, Florida, for claims under state law and the
Middle District, Orlando Division of Florida for any claims which are justiciable in federal court.

36. DISPUTE RESOLUTION

Any disputes relating to interpretation of the terms of this Contract or a question of fact or arising
under this Contract shall be resolved through good faith efforts upon the part of the Consultant and the
Town Manger. or its Project Manager. At all times, the Consultant shall carry on the work and maintain its
progress schedule in accordance with the requirements of the Contract and the determination of the
Town or its representatives, pending resolution of the dispute. Any dispute which is not resolved by
mutual agreement shall be decided by the Town Administrator Manager who shall reduce the decision to
writing. The decision of the Town Manager shall be final and conclusive unless determined by a court of
competent jurisdiction to be fraudulent, capricious, arbitrary, so grossly erroneous as to necessarily imply
bad faith, or not be supported by substantial evidence.

37. MEDIATION

Prior to Initiating any litigation concerning this Contract, the parties agree to submit the disputed issue
or issues fo a mediator for non-binding mediation. The parties shall agree on a mediator chosen from a
fist of certified mediators available from the Clerk of Court for Brevard County and/or the Florida Supreme
Court. . Preference shall be given to mediators located in Brevard County. Should the parties fail to come
to an agreement on a Brevard County mediator then a mediator certified by the Florida Supreme Court
located in any other county in Florida may be chosen by the pariies. Al mediations shall occur in Brevard
County, Florida at a mutually agreeable location between the parties. The fee of the mediator shall be
shared equally by the parties. To the extent allowed by law, the mediation process shall be confidential
and the results of the mediation or any testimony or argument introduced at the mediation shall not be
admissible as evidence in any subsequent proceeding concerning the disputed issue. In the event that
mediation is unsuccessful, either party may bring an action to enforce its rights in a Florida court of
appropriate venue and jurisdiction.

38. ANTITRUST ASSIGNMENT

The Consultant and the Town and the State of Florida recognize that in actual economic practice,
overcharges resulting from antitrust violations are in fact usually borne by the State of Florida and local
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governments. Therefore, the Consuitant assigns to the State of Florida and the Town any and all claims
for such overcharges as to goods, materials or services purchased in connection with the Contract.

IN WITNESS WHEREOF, the parties hereto have accepted, made and executed this Agreement in
counterparts each of which shall be treated as an original upon the terms and conditions above stated.

TOWN COUNCIL,
ATTEST: TOWN OF MALABAR, FLORIDA
BY:
TOWN CLERK MAYOR

APPROVED AS TO FORM AND CORRECTNESS:

TOWN ATTORNEY

WITNESSES: ENGINEERING DESIGN & CONSTRUCTION, INC.

BY:

(2) PRINT NAME:
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EDL|

ENGINEERS @ SURVEYORS @ ENVIRONMENTAL

EDC Hourly Rates

Principal Engineer/Planner/Environmental Scientist/Professional Land Surveyor
Senior Project Manager/Professional Land Surveyor

Survey Crew

Project Manager (Planning/Environmental/Engineering/Surveying)

Project Engineer/Planner/Environmental Scientist/Surveyor

CADD Tech

Inspector/Environmental Field

Admin

$165.00

$155.00

$135.00

$135.00

$100.00

$90.00

$95.00

$50.00

18250 SW Village Parkway, Suite 201, Port 8t. Lucie, FL 34987
ph: (772) 462-2455 fx: (772) 408-4208
Visit us at: www.,ede-inc.cam



CONTRACT FOR CONSULTING/PROFESSIONAL SERVICES
CIVIL ENGINEERING

THIS CONTRACT is made as of the day of 2021 by and between
TOWN OF MALABAR, a political subdivision of the State of Florida, hereinafter referred to as the "Town",
and KIMLEY-HORN and Associates, INC., hereinafter referred to as "Consultant”.

WHEREAS, pursuant to Section 287.055, Florida Statutes, the Town solicited proposals for non-exclusive
Contracts to perform professional services for Professional Engineering Services with engineering firms
for the performance of services; and,

WHEREAS, at the regularly scheduled meeting on March 3, 2020, The Town Council approved the short
list of firms, permission to negotiation a continuing contract, and authorized the execution of an
agreement for Continuing professional services between Town and Consultant hereinafter referred to as
"Contract", and,

WHEREAS, the Consultant is willing and able to render professional services for various projects on an
as-needed basis and for the compensation and on the terms hereinafter set forth; and,

NOW, THEREFORE, the parties hereto, in consideration of the mutual covenants, agreements, terms,
and condition contained herein, do agree as follows:

1. RECITALS
The Recitals set forth above are fully incorporated into the Contract by reference.
2. SERVICES

The Consultant's responsibility under this Contract is to provide professional/consultation services
in the area of Professional Civil Engineering Services.

3. TERM

The term of the Contract shall be for a period of 5 (five) years beginning on March 2, 2021 and
continuing through March 1, 20286.

4. TECHNICAL AND PROFESSIONAL SERVICES

li shall be the responsibility of the Consultant to work with the Town to provide Professional Civil
Engineering Servicas for consulting, design and construction management services on selected projects
for Town of Malabar whereby the construction fees will not exceed $2,000,000. The scope of services
may include, but not limited to, construction/project management and design, capital improvements
planning and implementation, feasibility and engineering studies, contract administration, construction
phase services, interior engineering, representation for the Town in matters concerning other government
or regulatory agencies, preparing construction cost estimates, prepare preliminary ad final design,
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construction/equipment specifications, prepare bid documents using Town templates, assist in bid award
and analysis, determine applicable permits and licenses necessary for project and provide permit
application and submittals services. Each project will require a separate work authorization using the form
issued by the Town. The work authorization shall set out the scope of work, time of perfermance and
compensation schedule for each project.

5. PERIOD OF SERVICE; WORK AUTHORIZATIONS

A

The Consultant will be available to begin work promptly after receipt of a fully executed copy of
this Agreement. I is agreed that this Agreement shall be considered as a continuing contract and
work will be initiated on an assignment by assignment basis. The Town is under no obligations to
assign any minimum amount of projects/work to the Consultant. The Town reserves the right to
select the respective Consultant who the Town, in its sole discretion, believes is in its best
interest to perform the specified work.

If the Consultant's services called for under this Agreement are delayed for reasons bayond the
Consultant's control, the time of performance may be adjusted appropriately.

Specific work assignments shall be set forth in individual Work Authorizations which will be issued
to the Consultant. All Work Authorizations shall be executed on behalf of the Town in accordance
with the Town Purchasing Policy. The Work Authorization shall describe the scope of the work to

be performed and shall set forth the schedule for completion of the work.

The Town shall provide all criteria and full information as to Town's requirements for the
assignment and designate in writing a person with authority to act on Town's behalf on all matters
concerning this assignment,

6. COMPENSATION PAYMENTS-

The Consultant shall be compensated for all services satisfactorily completed in accordance with the
terms and conditions of this Agreement and each work authorization pursuant to the approved hourly rate
schedule attached hereto as Exhibit "A". All invoices presented to the Town for payment shall be on a
Request for Payment form approved by the Town. Services provided under each work authorization
issued pursuant to this contract may meet the definition of "Construction Services" as defined in F.S.
§218.72.

7. GENERAL CONDITIONS

A

It is understood and agreed that the Consultant's services under this Agreement do not include
participation, whatsoever, in any litigation. Should the services of the Consultant be required by
the Town as an expert witness on behalf of the Town, a supplemental agreement may be
negotiated between the Town and the Consultant describing the services desired and providing a
basis for compensation to the Consultant. If however the Consultant is subpoenaed by a third-
party in any litigation or proceeding where the Consultant has not been hired by the town as an
expert witness, the Town shall not be required to compensate Consultant for such service and
response to or compliance with the subpoena.

Upon the Consultant's written request, the Town will furnish or cause to be furnishad such
reports, studies, instruments, documents, and other information as the Consultant and Town
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mutually deem necessary; and the Consuitant may rely upon same in performing the services
required under this Agreement.

8. TRUTH-IN-NEGOTIATION CERTIFICATE

Execution of this Agreement by Consultant shall act as the execution of as truth-in-negotiation
certificate stating that wage rates and other factual unit costs supporting the compensation of this
Agreement are accurate, complete and current at the time of execution of the Agreement. The original
Agreement rates and any additions thereto shall be adjusted to exclude any significant sums by which
Town determines the Agreement rate(s) was increased due io inaccurate, incomplete, or non-current
wage rates and other factual unit costs. All such rate adjustments shall be made within one year following
the end of this Agreement.

9. DEFAULT TERMINATION

A. FOR CAUSE

If either party fails to fulfill its obligations under this Agreement in a timely and proper manner, the
other party shall have the right to terminate this Agreement by giving written notice of any
deficiency and by allowing the party in default seven (7) calendar days to correct the deficiency. If
the defaulting party fails to correct the deficiency within this time, this Agreement shall terminate
at the expiration of the seven (7) calendar day time period.

With regard to the Consultant, the following items shall be considered a default under this
Agreement:

(1) If the Consultant should be adjudged bankrupt, or if he, or it, should make a general
assignment for the benefit of his, or its, creditors, or if a receiver should be appointed on
account of his, or its, insolvency.

(2) Ifthe Consultant should persistently or repeatedly refuse or fail, except in cases for which
an extensicn of time is provided, to provide the services contemplated by this Agreement.

(3) If the Consultant disregards laws, ordinances, or the instructions of the Project Manager
or ctherwise is guilty of a substantial violation of the provisions of the Agreement.

[n the event of termination, the Consultant shall only be entitled to receive payment for work
satisfactorily completed prior to the termination date.

B. WITHOUT CAUSE

Either party may terminate the Agreement without cause at any time upon thirty (30) calendar
days prior writien notice to the other party. In the event of termination, the Town shall



compensate the Caonsultant for all authorized work satisfactorily performed through the
termination date.

C. SCRUTINIZED COMPANIES TERMINATION

The Town may immediately terminate the Contract without cause at any time upon ascertaining
that pursuant to§ 287.135, Florida Statuies, a company is ineligible to, and may not, bid on,
submit a proposal for, or enter into or renew a contract with an agency or local government entity
for goods or services if at the time of bidding or submitting a proposal for a new contract or
renewal of an existing contract, or at any time thereafter, the company: (1) is on the Scrutinized
Companies that Boycott Israel List, created pursuant to § 215.4725, Florida Statutes, or is
engaged in a boycott of Israel; (2) is on the Scrutinized Companies with Activities in Sudan List or
the Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List, created
pursuant to § 215.473, Florida Statutes; or {3) is engaged in business operations in Cuba or
Syria. Furthermore, the Town may immadiately terminate the Contract if it is determined that the
company submitted a false certification stating that it was not (1) on the Scrutinized Companies
that Boycott Israel List or engaged in a boycott of Israel; (2) was not on the Scrutinized
Companies with Activities in Sudan List or the Scrutinized Companies with Activities in the Iran
Petroleum Energy Sector List; {(3) or was not engaged in business operations in Cuba or Syria
when in fact the company was engaged in such activities at the time of the bid or proposal, or at
the time of entering into or renewing the Contract.

10. SUB-CONSULTANTS AND SUBCONTRACTORS

In the event the Consultant requires the services of any sub-consultant, subcontractor or professional
associate in connection with the services to be provided under this Agreement, Consultant shall secure
the written approval of Town Project Manager before engaging such sub-consultant, subcontractor or
professional associate.

If a sub-consultant fails to perform or make progress, as required by this Contract, and it is necessary
to replace the sub-consultant to complete the work in a timely fashion, the Consultant shall promptly do
50, subject to acceptance of the new sub-consultant by the Town. The substitution of a subcontractor
shall not be adequate cause to excuse a delay in the performance of any portion of this contract as set
forth in the Scope of Work.

The Consultant, its sub-consultants, agents, servants, or employees agree to be bound by the Terms
and Conditions of this Contract and its agreement with the sub-consultant for work to be performed for the
Town the Consultant must incorporate the terms of this contract.

11. FEDERAL AND STATE TAX

The Town is exempt from payment of Florida State Sales and Use Taxes. The Town will sign an
exemption certificate if submitted by the Consultant. The Consultant shall not be exempted from paying
sales tax to its suppliers for materials used to fulfill contractual obligations with the Town, nor is the
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Consultant authorized to use the Town's Tax Exemption Number in securing such materials. The
Consultant shall be responsible for payment of its own and its share of its employees’ payroll, payroll
taxes, and benefits with respect to this Contract.

12. INSURANCE

The Consultant shall procure and maintain during the life of this Agreement insurance of the types
and subject to the limits set forih below. The Consuitant shall also provide the Town with evidence of this
insurance in the form of Certificates of Insurance which shall be subject to the Town's approval for
adequacy. The Town shall be an Additional Insured on policies of Commercial General Liability with
respect to all claims arising out of the work performed under this Agreement. The Town shall be given
thirty {30) days prior written notice of any material changes or cancellations of the policies. If sub-
contractors are used by the Consuitant, it shall be the responsibility of the Consultant to ensure that all its
sub-contractors comply with all the insurance requirements contained herein relating to such sub-
contractors.

Except as otherwise stated, the amounts and types of insurance shall conform to the following
minimum requirements:

A. COMMERCIAL GENERAL LIABILITY

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Commercial General Liability insurance on an occurrence basis for a minimum combined
stngle limit of $1,000,000.00 per occurrence, $2,000,000.00 general aggregate for claims of bodily
injury including death, property damage and personal injury. Contractual Liability coverage shall be
included.

B. COMMERCIAL AUTO LIABILITY

The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Business Commercial Auto Liability for claims of badily injury and property damage for
minimum limits of $1,000,000.00 combined single fimit.

C. WORKERS' COMPENSATION

~ The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own
expense, Workers' Compensation insurance coverage to appiy for all employees for Florida statutory
limits. Coverage B, Employers Liability, shall be written for a minimum liability at $500,000.00 per
occurrence.

D. PROFESSIONAL LIABILITY
The Consultant shall provide and maintain during the life of this Agreement, at his, its or their own

expense, Professional Liability insurance on a claims made basis for a minimum of $1,000,000.00
coverage,

E. OTHER INSURANCE PROVISIONS

The General Liability policy shall contain or be endorsed to contain, the following provisions:
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1. The Town, its Officers, Officials, Employees, Agents, and Volunteers are to be covered as
additional insureds for any and all liability arising out of the Consuitant's performance of this Agreement.
The coverage shall contain no special limitations on scope of protection offered to the Town, its Officers,
Officials, Employee, Agents and Volunteers.

2. The Consultant's insurance coverage shall be primary insurance as respects the Town, its
Officers, Officials, Employees, Agents and Volunteers for Consultant's activities. Any insurance or self-
insurance maintained by the Town, its Officers, Officials, Employees, Agents, or Volunteers shall be in
excess of the Consultant's insurance and shall not confribute with it.

3 Any failure to comply with the reporting provisions of the policy shall not affect coverage provided
to the Town, its Officers, Officials, Employees, Agents, or Volunteers.

4. The Consultant's insurance shall apply separately to each insured against whom a claim is made
or suit is brought, except with respect to the limits of insurer's liability.

13. INDEMNIFICATION

The Consuitant covenants and agrees at all times to indemnify and hold harmless the agency, and its
officers and employees, from liabilities, damages, losses, and costs, including, but not limited to,
reasonable attorneys’ fees, to the extent caused by the negligence, recklessness, or intentionally wrongful
conduct of the design professional and other persons employed or utilized by the design professional in
the performance of the Agreement. The Consultant hereby acknowledges that the payments made under
this Agreement include specific consideration for the indemnification herein provided. It is the specific
intent of the parties hereto that the foregoing indemnification complies with Florida Statute 725.08
{Chapter 725).

14. ASSIGNMENT

The Town and Consultant each binds itself and its successaors, legal representatives, and assigns to
the other party to this Agreement and to the partners, successors, legal representatives, and permitted
assigns of such other party, in respect to all covenants of this Agreement; and, neither the Town nor the
Consultant will assign or transfer its rights and obiigations in this Agreement without the written consent of
the other. Nothing herein shall be construed as creating any personal liability on the part of any officer or
agent of any public body which may be a party hereto.

The Consultant agrees that the persons named in the scope of work shall provide services as
described therein. The services of the person(s) so named are a substantial inducement and material
consideration for this Agreement. In the event such persens can no longer provide the services required
by this Agreement, the Consultant shall immediately notify the Town in writing and the Town may elect to
terminate this Agreement without any liability to the Consultant for unfinished work product. The Town
may elect to compensate the Consultant for unfinished work product, provided it is in a form that is



sufficiently documented and organized to provide for subsequent utilization in completion of the work
product.

15. PUBLIC RECORDS

The Consultant shall allow public access to all documents, papers, letters, or other material subject to
the provisions of Chapter 119, Florida Statutes, and made or received by the Consultant in conjunction
with this Agreement. Specifically, the Consultant shall;

A. Keep and maintain public records that ordinarily and necessarily wouid be required by the Town
in order to perform the service.

B. Provide the public with access fo public records on the same terms and conditions that the Town
would provide the records and at a cost that does not exceed the cost provided in state [aw or as
otherwise provided by law.

C. Ensure that public records that are exempt or confidential and exempt from public records
disclosure requirements are not disclosed except as authorized by law.

D. Meet all requirements for retaining public records and transfer, at no cost, to the Town all public
records in possession of the Consultant upon termination of the contract and destroy any
duplicate public records that are exempt or confidential and exempt from public records
disclosure requirements. All records stored electronically must be provided to the Town in a
format that is compatible with the information technology system of the Town.

IF THE CONSULTANT HAS QUESTIONS REGARDING THE APPLICATION OF CHAPTER 118,
FLORIDA STATUTES, TO THE CONSULTANT'S DUTY TO PROVIDE PUBLIC RECORDS RELATING
TO THIS CONTRACT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS AT (321) 727-7764,
TOWNCLERK@TOWNOFMALABAR.ORG, TOWN ATTORNEY'S OFFICE, SCHILLINGER &
COLEMAN, P.A., KARL W, BOHNE, JR, 1311 BEDFORD DRIVE MELBOURNE, FL 32940.

16. CONFLICT OF INTEREST

The Consultant represents that it presently has no interest and shall acquire no interest, either direct
or indirect, which would conflict in any manner with the performance of services required hereunder, as
provided for in Section 112.311, Florida Statutes. The Consultant further represents that no persen
having any interest shall be employed for said performance.

The Consultant shall promptly notify the Town in writing by certified mail of all potential conflicts of
interest prohibited by existing state law for any prospective business association, interest or other
circumstance which may influence or appear to influence the Consultant's judgment or quality of services
being provided hereunder. Such written notification shall identify the prospective business association,
interest or circumstance, the nature of work that the Consultant may undertake and request an opinion of
the Town as to whether the association, interest or circumstance would, in the opinion of the Town,



constitute a conflict of interest if entered into by the Consultant. The Town agrees to notify the Consultant
of its opinion by certified mail within thirty (30} days of receipt of nctification by the Consultant. If, in the
opinion of the Town, the prospective business association, interest or circumstance would not constitute a
conflict of interest by the Consultant, the Town shall so state in the notification and the Consultant shall,
at his/her option, enter into said association, interest or circumstance and it shall be deemed not in
conflict of interest with respect to services provided to the Town by the Consultant under the terms of this
Agreement.

17. EXCUSABLE DELAYS (FORCE MAJEURE)

Neither party shall be liable to the other for failure to perform its obligations hereunder if and to the
extent that such failure to perform results from causes beyond its reasonable control {financial difficulty
shall not be considered a cause beyond a party's control), all of which causes herein are called "Force
Majeure”, including, but without being limited to, strikes, lockouts, or other industrial disturbances: fires;
unusual climatic conditions; acts of God {which includes local, state, national or world health crisis and/or
pandemics); acts of a public enemy; acis of war or terrorism; or inability to obtain transportation or
necessary materials in the open market, acts of any governmental body, declaration of emergency, and
all other similar conditions and situations. Provided, however, that market conditions, labor conditions,
construction industry price trends and similar matters which normally impact on the bidding process shall
not be considered a Force Majeure. The party unable to perform as a result of force majeure promptly
shall notify the other of the beginning and ending of each such period, and Town shall compensate
Consultant at the rates set forth herein, for the services performed by Consultant hereunder, up to the
date of the beginning of such period. If any period of force majeure continues for thirty (30) days or more,
either party shall have the right to terminate this Agreement upon ten (10} days prior written notice to the
other party.

18. PLEDGE OF CREDIT / ARREARS

The Consultant shall not pledge the Town's credit or make it a guarantor of payment of surety for any
cantract, debt, obligation, judgment, lien, or any form of indebtedness. The Consultant further warrants
and represents that it has no obligation or indebtedness that would impair its ability to fulfill the terms of
this Contract.

19. DISCLOSURE AND OWNERSHIP OF DOCUMENTS

All original sketches, tracings, drawings, computations, details, design calculations, and other
documents and plans that result from the Consultant's services under this Agreement are and remain the
property of the Town as instruments of service. The Consultant shall furnish copies to the Town upon
completion of such documents.

The Town shall, at no additional expense, be furnished one (1) set of reproducible copies of any
maps and/or drawings prepared for it by the Consultant. Consultant shall likewise submit copies of all field
notes, calculation sheets and computer discs to the Town.

20. INDEPENDENT CONSULTANT RELATIONSHIP

The relationship of the Consultant to the Town will be solely that of a consultant. The Consultant is an
independent contracter and is not an employee or agent of the Town. Nothing in this Agreement shall be
interpreted o establish any relationship cther than that of an independent contractor, between the Town
and the Consultant, its employees, agents, subcontractors, or assigns, during or after the performance of



this Agreement. The Consultant will provide the professional and technical services required for the
successful completion of this Agreement in accordance with practices generally acceptable within the
industry and good ethical standards.

21. VERIFICATION OF EMPLOYMENT STATUS

The Consultant agrees that it shall bear the responsibility for verifying the employment status, under
the Immigration Reform and Control act of 1986, of all persons it employs in the performance of this
Agreement.

22. PROHIEITION AGAINST CONTINGENT FEES

The Consultant warrants that it has not employed or retained any company or person, other than a
bonafide employee working solely for the Consultant, to solicit or secure this Agreement, and that he has
not paid or agreed to pay any persons, company, corporation, individual or firm, cther than a bonafide
employee working solely for the Consultant, any fee, commission, percentage, gift or any other
consideration, contingent upon or resufting from the award of making this Agreement.

23. AUDIT

The Consultant agrees that the Town or any of its duly authorized representatives shall, until the
expiration of three years after expenditure of funds under this Agreement, have access to and the right to
examine any directly pertinent books, documents, papers, and records of the Consuliant involving
transactions related to this Agreement. The Consultant agrees that payment(s} made under this
Agreement shall be subject to reduction for amounts charged thereto which are found on the basis of
audit examination not to constitute allowable costs under this Agreement. The Consultant shall refund by
check payable to the Town the amount of such reduction of payments. All required records shall be
maintained until an audit is completed and all questions arising therefrom are resclved, or three years
after completion of the project and issuance of the final certificate, whichever is sooner.

24. NON-DISCRIMINATION

The Consultant covenants and agrees that the Consultant shall not discriminate against any
employee or applicant for employment to be employed in the performance of the Agreement with respect
to hiring, tenure, terms, conditions or privileges of employment, or any matter directly or indirectly related
to employment because of age, sex or physical handicaps {except where based on a bonafide
occupational qualification); or because of marital status, race, color, religion, national origin or ancestry.

25. ENFORCEMENT COSTS

it is understood and agreed that the Consultant's services under this Agreement do not include any
participation, whatsoever, in any litigation. Should such services be required, a supplemental agreement
may be negotiated between the Town and the Consultant describing the services desired and providing a
basis for compensation to the Consultant.

26. AUTHORITY TOC PRACTICE

The Town represents that it is a pclitical subdivision of the State of Florida with the authority to
engage the professional service described herein and to accept the cbligation for payment for the
services.



The Town and Consultant each binds itself and its successors, legal representatives, and assigns to
the other party to this Agreement and to the partners, successors, legal representatives, and assigns of
such other party, in respect to all covenants of this Agreement; and, neither the Town nor the Consultant
will assign or transfer their interest in this Agreement without the written consent of the other. Nothing
herein shall be construed as creating any personal liability on the party of any officer or agent of any
public body which may be a party hereto.

The Caonsuitant hereby represents and warrants that it has and will continue to maintain all licenses
and approvals required to conduct its business, and that it will at all times conduct its business activities in
a reputable manner. Proof of such licenses and approvals shall be submitted to the Town's representative
on an annual basis.

27. SEVERABILITY

If any term or provision of this Contract, or the application thereof to any person or circumstances
shall, to any extent, be held invalid or unenforceable, the remainder of this Contract, or the application of
such terms or provisions to persens or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected, and every other term provision of this Contract shall be deemed
valid and enforceable to the extent permitted by law.

28, COMPLETE AGREEMENT

This Agreement states the entire understanding between the parties and supersedes any written or
oral representations, statements, negotiations, or agreemenits to the contrary. The Censultant recognizes
that any representations, statements or negotiations made by the Town staff do not suffice to legally bind
the Town in a contractual relationship unless they have been reduced to writing, authorized, and signed
by an authorized Town representative. This Agreement shall bind the parties, their assigns, and
suUCCessors in interest.

29. AMENDMENT
This Agreement may be amended only with the written approval and agreement of the parties.
30. MODIFICATIONS OF WORK

The Town reserves the right to make changes in Scope of Work, including alterations, reductions
therein or additions thereto. Upon receipt by the Consultant of the Town's notification of a contemplated
change, the Consultant shall, in writing:

A. Provide a detailed estimate for the increase or decrease in cost due to the contemplated change,
B. Notify the Town of any estimated change in the completion date, and

C. Advise the Town if the contemplated change shall affect the Consultant’s ability to meet the
completion dates or schedules of this Contract.

if the Town so instructs in writing, the Consuliant shall suspend work on that portion of the Scope of
Work affected by a contemplated change, pending the Town's decision to proceed with the change. If the
Town elects o make the change, the Town shall initiate a Contract Amendment and the Consultant shall
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not commence work on any suich change until such written Amendment is signed by the authorized
representative for the Town.

31. NOTICE

All notices, requests, consents, and other communications required or permitted under this
Agreement shall be in writing and shall be (as elected by the person giving such notice) hand delivered by
messenger or courier sarvice, telecommunicated, or mailed by registered or certified mail (postage
prepaid) return receipt requested, addressed to:

As To Town:

Town of Malabar Town Manager
2725 Malabar Road
Malabar, FL 32950

As To the Consultant:

Kimley-Horn and Associates, Inc.

S. Orange Avenue, Suite 1000
Orlando, Florida 32801

Phone: (407) 898-1511

Email: Brian. Ashby@kimley-horn.com

With a Copy To:

Town of Malabar Town Clerk
2725 Malabar Road
Malabar, FL 32950

Or to such other address as any party may designate by notice complying with the terms of this
Section. Each such notice shali be deemed delivered (a) on the date delivered if by personal delivery, (b)
on the date upon which the return receipt is signed or delivery is refused or the notice is designated by
the postal authorities as not deliverable, as the case may be, if mailed.

32. CAPTIONS AND PARAGRAPH HEADINGS

Captions and paragraph headings contained in this Contract are for convenience and reference only and
in no way define, describe, extend or limit the scope and intent of this Contract, nor the intent of any
provisions hereof.

33. WAIVER

No waiver by the Town of any provision of this Contract shall be deemed to be a waiver of any other
provisions hereof or of any subsequent breach by of the same, or any other provision or the enforcement
thereof. Town's consent to or approval of any act by Consultant requiring consent or approval shall not be
deemed to render unnecessary the obtaining of Town's consent to or approval of any subsequent act by
Consultant requiring consent or approval, whether or not similar to the act so consented or approved.
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34. COMPLIANCE WITH LAWS

The Consultant, its employees, subcontractors or assigns, shall comply with all applicable federal,
state, and local laws and regulations relating to the performance of this Agreement. The Town undertakes
no duty to ensure such compliance, but will attempt to advise Consultant, upon request, as to any such
laws of which it has present knowledge.

35. INTERPRETATION; VENUE

This Agreement constitutes the entire agreement between the parties with respect to the subject
matter hereof and supersedes all prior verbal or written agreements between the parties with respect
thereto. This Agreement may only be amended by written document, properly authorized, executed and
delivered by both parties hereto. This Agreement shall be interpreted as a whole unit and section
headings are for convenience cnly. All interpretations shall be governed hy the laws of the State of
Florida. In the event it is necessary for either party to initiate legal action regarding this Agreement, venue
shall be in the Nineteenth Judicial circuit for Brevard County, Florida, for claims under state law and the
Middle District, Orlando Division of Flerida for any claims which are justiciable in federal court.

36. DISPUTE RESOLUTION

Any disputes relating to interpretation of the terms of this Contract or a question of fact or arising
under this Contract shall be resolved through good faith efforts upon the part of the Consultant and the
Town Manger. or its Project Manager. At all times, the Consultant shall carry on the work and maintain its
progress schedule in accordance with the requirements of the Contract and the determination of the
Town or its representatives, pending resolution of the dispute. Any dispute which is not resolved by
mutual agreement shall be decided by the Town Administrator Manager who shall reduce the decision to
writing. The decision of the Town Manager shall be final and conclusive unless determined by a court of
competent jurisdiction to be fraudulent, capricious, arbitrary, so grossly erroneous as to necessarily imply
bad faith, or not be supporied by substantial evidence.

37. MEDIATION

Prior to initiating any litigation concerning this Contract, the parties agree to submit the disputed issue
or issues to a mediator for non-binding mediation. The parties shall agree on a mediator chosen from a
list of certified mediators available from the Clerk of Court for Brevard County and/or the Florida Supreme
Court. . Preference shall be given to mediators located in Brevard County. Should the parties fail to come
to an agreement on a Brevard County mediator then a mediator certified by the Florida Supreme Court
located in any other county in Florida may be chosen by the parties. All mediations shall occur in Brevard
County, Florida at a mutually agreeable location between the parties. The fee of the mediator shall be
shared equally by the parties. To the extent allowed by law, the mediation process shall be confidential
and the results of the mediation or any testimony or argument introduced at the mediation shall not be
admissible as evidence in any subsequent proceeding concerning the disputed issue. In the event that
mediation is unsuccessful, either party may bring an action to enforce its rights in a Florida court of
appropriate venue and jurisdiction.

38. ANTITRUST ASSIGNMENT

The Consultant and the Town and the State of Florida recognize that in actual economic practice,
overcharges resuiting from antitrust violations are in fact usually borne by the State of Florida and local
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governments. Therefore, the Consultant assigns to the State of Florida and the Town any and all claims
for such overcharges as to goods, materials or services purchased in connection with the Contract.

IN WITNESS WHEREQF, the parties hereto have accepted, made and executed this Agreement in
counterparts each of which shall be treated as an original upon the terms and conditions above stated.

TOWN COUNCIL,
ATTEST: TOWN OF MALABAR, FLORIDA

BY:

TOWN CLERK MAYOR

APPROVED AS TO FORM AND CORRECTNESS:

TOWN ATTORNEY

WITNESSES: KIMLEY-HORN and Associates, INC.

(1) BY:

(2) PRINT NAME:
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Kimley»Horn

Kimley-Horn and Associates, Inc.

Hourly Labor Rate Schedule

Classification Rate
Principal $295.00
Sr. Vice President $252.00
Sr. Engineer $215.00
Sr. Project Manager $184.00
Professional Engineer (PE) $154.00
Engineer (El) $106.00
Sr. CAD Designer $112.00
CAD Technician $91.00
Sr. Landscape Architect / Planner $252.00
Landscape Architect (PLA) / Planner $135.00
Landscape Architect (El) $90.00
Clerical / Admin $75.00

Effective through June 30, 2021
Subject to annual adjustment thereafter
Internal Reimbursable Expenses will be charged at 5% of Labor Billings

External Reimbursable Expenses will be charged at 15% mark-up, or per the Contract

Sub-Consultants will be billed per the Contract
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TOWN OF MALABAR

COUNCIL MEETING

Staff Report 8.a
Meeting Date: March 15t 2021

Prepared By: Lisa Morrell, Interim Town Manager on March 15t 2021

SUBJECT: Town Manager Report for March 1%, 2021 Council Meeting

Cares Act Reimbursement

The Town has received the last available reimbursement for approved expenditures related to
the COVID-19 Pandemic electronically on February 24, 2021 totaling $10,979.11; which
included electronic meeting devices, display, accessories, and board/council computing devices
for continued participation with a quorum.

Hunter Lane Paving

Per my telephone conversation on Friday, February 19" 2020 with E.S. Williams, vice president
for KSM, providing geotechnical data for the project; KSM will internally correct the dispatch of
appropriate filed staff and equipment to perform compaction testing of the soils on Hunter Lane
and provide the laboratory analysis and rating of the road base for the scope of work materials
required to pave the street.

SAIl — Stormwater Asset Management Master Planning and Design

Staff participated in an online training session as an overview and use of the ArcGIS mapping
and asset program developed with Applied Ecology Inc, a subcontractor of SAl on Tuesday,
February 23, 2021. The mobile application training for field staff for inspections and Realtime
updates is slated for the week of March 15", During the training, SAl provided an update that
the modeling is in work with quality control checks of data points as collected from the filed and
inputted into the database; there are some error corrections that are occurring and full project
update on the modeling is forthcoming.

Engineering Service Analysis

In reviewing the invoices and services rendered for the Town of Malabar and Morris Smith
Engineering (MSE) for fiscal year 2019-2020, the analysis revealed services totaled 81 invoices
with 219.50 total hours rendered for expenditures totaling $13,170.00. The majority of services
rendered are review of building permits, specifically, site plans, drainage, driveway culverts,
land clearing, fill, elevations, and surveys as depicted in the charts for utilization of engineering
service types.

MSE has been contracted and designated the Town Engineer since September 17, 2009 with a
flat hourly rate of $60 per hour, according to the executed contract on file with The Town. It is
recommended to provide the Town Engineer with an updated contract for specific projects
related to development and large-scale site plan reviews, NPDES and floodplain services or as
needed by The Town. The Town shall explore contracted services for building plan review and
inspection services under the advisement of a building official to serve the single family homes,
additions, renovations, property improvements; to better serve day to day operations in a
manner necessary for the volume of building permit submittals. Currently the average number
of building permits applied and issued is 30 per month or 120 for fiscal year to date with
approximately 400 inspections requests. A contracted service for theses could be increased or
decrease with a contracted firm of many State of Florida Licensed Building Official, Inspection



and Plan Reviewer personnel that can be assigned to the Town of Malabar more easily than a
search and award solicitation process by The Town. Piggy-Back Contracts are readily available
and are comparable in hourly rates for services rendered.
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appropriate filed staff and equipment to perform compaction testing of the soils on Hunter Lane
and provide the laboratory analysis and rating of the road base for the scope of work materials
required to pave the street.

SAIl — Stormwater Asset Management Master Planning and Design

Staff participated in an online training session as an overview and use of the ArcGIS mapping
and asset program developed with Applied Ecology Inc, a subcontractor of SAl on Tuesday,
February 23, 2021. The mobile application training for field staff for inspections and Realtime
updates is slated for the week of March 15", During the training, SAl provided an update that
the modeling is in work with quality control checks of data points as collected from the filed and
inputted into the database; there are some error corrections that are occurring and full project
update on the modeling is forthcoming.

Engineering Service Analysis

In reviewing the invoices and services rendered for the Town of Malabar and Morris Smith
Engineering (MSE) for fiscal year 2019-2020, the analysis revealed services totaled 81 invoices
with 219.50 total hours rendered for expenditures totaling $13,170.00. The majority of services
rendered are review of building permits, specifically, site plans, drainage, driveway culverts,
land clearing, fill, elevations, and surveys as depicted in the charts for utilization of engineering
service types.

MSE has been contracted and designated the Town Engineer since September 17, 2009 with a
flat hourly rate of $60 per hour, according to the executed contract on file with The Town. It is
recommended to provide the Town Engineer with an updated contract for specific projects
related to development and large-scale site plan reviews, NPDES and floodplain services or as
needed by The Town. The Town shall explore contracted services for building plan review and
inspection services under the advisement of a building official to serve the single family homes,
additions, renovations, property improvements; to better serve day to day operations in a
manner necessary for the volume of building permit submittals. Currently the average number
of building permits applied and issued is 30 per month or 120 for fiscal year to date with
approximately 400 inspections requests. A contracted service for theses could be increased or
decrease with a contracted firm of many State of Florida Licensed Building Official, Inspection



and Plan Reviewer personnel that can be assigned to the Town of Malabar more easily than a
search and award solicitation process by The Town. Piggy-Back Contracts are readily available
and are comparable in hourly rates for services rendered.
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TOWN OF MALABAR

COUNCIL MEETING

Staff Report 8.a
Meeting Date: March 15t 2021

Prepared By: Lisa Morrell, Interim Town Manager on March 15t 2021

SUBJECT: Town Manager Report for March 1%, 2021 Council Meeting

Cares Act Reimbursement

The Town has received the last available reimbursement for approved expenditures related to
the COVID-19 Pandemic electronically on February 24, 2021 totaling $10,979.11; which
included electronic meeting devices, display, accessories, and board/council computing devices
for continued participation with a quorum.

Hunter Lane Paving

Per my telephone conversation on Friday, February 19" 2020 with E.S. Williams, vice president
for KSM, providing geotechnical data for the project; KSM will internally correct the dispatch of
appropriate filed staff and equipment to perform compaction testing of the soils on Hunter Lane
and provide the laboratory analysis and rating of the road base for the scope of work materials
required to pave the street.

SAIl — Stormwater Asset Management Master Planning and Design

Staff participated in an online training session as an overview and use of the ArcGIS mapping
and asset program developed with Applied Ecology Inc, a subcontractor of SAl on Tuesday,
February 23, 2021. The mobile application training for field staff for inspections and Realtime
updates is slated for the week of March 15", During the training, SAl provided an update that
the modeling is in work with quality control checks of data points as collected from the filed and
inputted into the database; there are some error corrections that are occurring and full project
update on the modeling is forthcoming.

Engineering Service Analysis

In reviewing the invoices and services rendered for the Town of Malabar and Morris Smith
Engineering (MSE) for fiscal year 2019-2020, the analysis revealed services totaled 81 invoices
with 219.50 total hours rendered for expenditures totaling $13,170.00. The majority of services
rendered are review of building permits, specifically, site plans, drainage, driveway culverts,
land clearing, fill, elevations, and surveys as depicted in the charts for utilization of engineering
service types.

MSE has been contracted and designated the Town Engineer since September 17, 2009 with a
flat hourly rate of $60 per hour, according to the executed contract on file with The Town. It is
recommended to provide the Town Engineer with an updated contract for specific projects
related to development and large-scale site plan reviews, NPDES and floodplain services or as
needed by The Town. The Town shall explore contracted services for building plan review and
inspection services under the advisement of a building official to serve the single family homes,
additions, renovations, property improvements; to better serve day to day operations in a
manner necessary for the volume of building permit submittals. Currently the average number
of building permits applied and issued is 30 per month or 120 for fiscal year to date with
approximately 400 inspections requests. A contracted service for theses could be increased or
decrease with a contracted firm of many State of Florida Licensed Building Official, Inspection



and Plan Reviewer personnel that can be assigned to the Town of Malabar more easily than a
search and award solicitation process by The Town. Piggy-Back Contracts are readily available
and are comparable in hourly rates for services rendered.
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TOWN OF MALABAR

COUNCIL MEETING

AGENDA ITEM NO: 10.a.
Meeting Date: March 1, 2021

Prepared By: Debby Franklin, Town Clerk/Treasurer

SUBJECT: Public Hearing, 2™ Reading of Ordinance 2021-01 Amending Table 1-19.8 of
the Land Development Code, Article XIX — Signage, Section 1-19.18 entitled District Sign
Regulations.

e = e =

BACKGROUND/HISTORY:

Amending the Land Development Code, Article XIX Signage, Section 1.19.18 District Sign
Regulations, Table 1-19.8, to change the maximum square footage area of a permitted sign,
within Residential Zoning Districts from 32 square feet to 16 square feet and Non-Residential
Zoning Districts from 3 square feet to 32 square feet for a detached sign, for sign type General
Outdoor Advertising for each zoning districts.

The Planning and Zoning Board recommended Council approval and Council voted 5 to 0 to
approve at the RTCM of 2/1/2021.

Ordinance was legally advertised for Public Hearing and 2" reading at this meeting.

ATTACHMENTS:
Ordinance 2021-01

ACTION OPTIONS:
Action adoption of Ordinance 2021-01



AN ORDINANCE OF THE TOWN OF MALABAR
AMENDING SECTION 1-19.18 OF THE TOWN
DEVELOPMENT CODE, ARTICLE XIX
REGULATIONS; AMENDING THE PROVI
RELATING TO THE MAXIMUM ARE

ORDINANCE 2021-01

, BREVARD COUNTY, FLORIDA,
CODE OF ORDINANCES, LAND

- SIGNAGE RELATING TO DISTRICT SIGN

SIONS OF TABLE 1-19.8 OF THE TOWN CODE
A PERMITTED IN RESIDENTIAL AND NON-

RESIDENTIAL ZONING DISTRICTS PERTAINING TO GENERAL OUTDOOR

ADVERTISING; PROVIDING FOR CODIFICATION
PROVIDING FOR REPEAL OF ORDINANCES

CONFLICT HEREWITH; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the current Town of Malabar Code
Article XIX — Signage states that the maximum area all

Residential Zoning Districts is 32 square feet: and

;, PROVIDING FOR SEVERABILITY:
OR PARTS OF ORDINANCES IN

of Ordinances, L.and Development Code,
owed for General Outdoor Advertising in

WHEREAS, the maximum area allowed for General Outdoor Advertising in Non-
Residential Zoning Districts is 3 square feet for detached; and,

WHEREAS, the Town Council recognizes the need to adjust the maximum general
outdoor advertising area proportionate to the zoning district activity for residential and non-
residential zoning districts.

NOW, THEREFORE BE IT ORDAINED BY TH

COUNTY, FLORIDA that:

SECTION 1. Section 1-19.18. -

Land Development Code, Table 1

“(1) Sign Regulations Within Residential Zoning Districts.

E TOWN OF MALABAR OF BREVARD

District sign regulations of the Malabar Code of Ordinances,
-19.8 is hereby amended to read as follows:

Sign Type: Accessory Construction Directory Directional
Construction Wall or Detached Wali or Wall or Wall or
Class Detached Detached Detached
Maximum 1 1 1 1
Number
Maximum 4 sq. ft. 32 gq. fi. 10 sq. ft. 3 sq. ft.
Area
Maximum 10 ft. Detached: 10 ft. 10 ft. Detached: 3 ft.
Height Wall: Roof line of building Wall: 12 ft.
Placement Must observe Front setback; 10 ft. Must observe | Non-

all yard regulations Side and Rear: 25 ft. all yard Restricted

regulations
[lluminafion None None Indirect None
Ord. 2021-01
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Sign Type: Accessory Construction Directory Directional
Special Permitted only in Must be removed None None
Reguiations conjunction with a immediately upon
permitted home occupation. | completion of
See Footnote 1. construction or
occupancy
Sign Type Future Improvement General Outdoor
Advertising
Construction Class Detached Wall or Detached
Maximum Number 1 1
Maximum Area 10 sq. ft. 32 16 sq. ft.
Maximum Height 10 ft. 10 ft.

Placement Front setback: 10 ft. No signs to impede vision at any intersection
Side and Rear: 25 ft.

lllumination None None

Special Regulations None See Footnotes 1 and 2

“(2) Sign Regulations Within Non-Residential Zoning Districts.

Sign Type Accessory Accessary Temporary
Construction Wall Detached, Marquee, Snipe/Signs
Class and Projecting
Maximum 3 2 total from this group 4
Number
Maximum 10% of the wall area, and no more | 60 5q. ft. total 4 sq. ft. each
Area than 60 sq. ft. of cumulative area cumulative area
Maximum Roof line of building Detached: 25 ft, Raof line of building
Height Others: Roof line
of building
Placement Non-Restricted Must observe yard Must observe
regulations and yard
Front sethack: 10 ft. regulations
lHlumination Direct, Indirect Direct, Indirect None
Ord. 2021-01 Page 2 of 4




Sign Type

Accessory

Accessory

Tempaorary

Special See Footnotes 1, 3, and 4 See Footnotes 4 and 5 See Footnote 7
Regulations
Sign Type Construction Directory Directional General Outdoor
Advertising
Censtruction Wall or Detached Wall or Wall or Wall or
Class Detached Detached Detached
Maximum 1 2 2 1
Number
Maximum 32 sq. ft. Sum of 30 sq. ft. | 3 sq. ft. each Detached:
Area 3- 32 sq. ft.
Wall: 10 sq. ft.
Maximum Detached: 10 ft. 10 ft. Detached: 10 ft.
Height Wall: Roof line of building 3t
Wall; 10 ft.
Placement Front Setback: 10 ft. Must cbserve all | Non- Front setback: 10 f,
Rear and Side: 25 . yard regulations | Restricted Rear and
Side: 25 ft,
Hlumination Indirect Indirect Indirect Indirect
Special Must be immediately None None See Footnotes 1
Regulations removed upon completion and 2
of construction or
occupancy

SECTION 3. CODIFICATION.

It is the intention of the Town Council of the Town of

Malabar, Brevard County, Florida that the provisions of this Ordinance shall be made a part of
the Charter of the Town of Malabar, Florida; and codified into the Municipal Code and any
section or paragraph may be renumbered or re-lettered to accomplish such intention.

SECTION 4. SEVERABILITY. In the event a court of competent jurisdiction shall hold or
determine that any part of this ordinance is invalid or unconstitutional, such decision shall not
affect the validity of the remainder hereto as a whole or part thereof to be declared invalid.

SECTION 5. CONFLICT. All ordinances or parts thereof in conflict herewith are hereby
repealed to the extent of such conflict with this Ordinance.

Ord. 2021-01 Page 3 of 4



SECTION 6. EFFECTIVE DATE. The ordinance shall take effect immediately upon its
adoption.

The foregoing Ordinance was moved for adoption by Council Member .
The motion was seconded by Council Member and, upon being put to a vote,
the vote was as follows:

Councii Member Marisa Acquaviva
Council Member Brian Vail

Council Member Steve Rivet
Council Member David Scardino
Council Member Danny White

PASSED AND ADOPTED by the Town Council, Town of Malabar, Brevard County, Florida this
1%t day of March 2021.
BY: TOWN OF MALABAR

Mayor Patrick T. Reilly, Council Chair

First Reading: 2/01/2020 - Vote: 5 Aye — 0 Nay
Second Reading: 3/01/2021

ATTEST:

Debby K. Franklin, Town Clerk/Treasurer

{seal)

Approved as to form and
legal sufficiency by:

Karl W. Bohne, Jr., Town Attorney

Ord. 2021-01 Page 4 of 4



TOWN OF MALABAR

COUNCIL MEETING

AGENDA ITEM NO: 10.b.
Meeting Date: March 1, 2021

Prepared By: Debby Franklin, C.M.C., Town Clerk/Treasurer

SUBJECT: Public Hearing on Final Plat for ‘Twin Lakes’ — a 16 homesite subdivision in RR-
65 zoning on the south side of Malabar Road, east of Weber Road on a vacant 24-
acre site. Applicant Malcom Kirschenbaum, Weber Woods LLC

ot e s e . e~

BACKGROUND/HISTORY:

The applicant’s representative Mr. Bruce Moia PE, MBV Engineering has submitted the Final Plat for
the “Twin Lakes” Subdivision, which is in RR-65 Zoning on Malabar Road east of Weber Road.

The owner, Malcolm Kirschenbaum, Weber Woods LLC, started the process back in 2018 to develop
his vacant 23.91+ acres into a subdivision. There was a pre-site plan meeting held with Town Staff on
November 21, 2018. This was to go over all required information to submit a format Preliminary Plat
for staff to review and comment and forward to this Board.

The Preliminary Plat was approved by Council in November 2019. The applicant chose to move
forward with making the improvements before bringing the Final Plat to P&Z and Council for Final Plat
approval. The submittals have been reviewed by appropriate Town staff and the applicant’s Final Plat
for Twin Lakes subdivision appears to be in compliance.

The Performance Bond will be retired and a new Warranty Bond will be required before final recording
of the Plat with the Brevard County Clerk of Court.

They are not allowed to sell any lots until the Final Plat has been approved by Malabar and recorded
with Brevard County Clerk of Court.

FINANCIAL IMPACT:
Application fees offset the review by professional staff, legal advertising and public hearing notices.

ATTACHMENTS:
 Final Plat for Twin Lakes subdivision package and related required documents
* Recommendation from the Planning and Zoning Board Mtg of 2/24/21 will be sent separately

ACTION OPTIONS:
e Action on Final Plat for Twin Lakes



TOWN OF MALABAR TOWN OF MALABAR

2725 Malabar Road, Malabar, Florida 32950 6oT 08 - .
(321) 727-7764 — Telephone w16 LG
(321) 727-9997 - Fax REGEIVED

APPLICATION FOR FINAL PLAT OF MAJOR SUBDIVISION

Befare completing this application, please refer to the attached and attach all information requested:
e Article XVI — Subdivision Administration and Procedures

* Article V — General Provisions J

» Article VII — Site Plan Review ]0 "D

* Article VIH — Surface Water Management ? 20

* Article IX — Off-Street Parking and Internal Traffic Circulation | DI / l wA'

* Article XIII - Concurrency Management ' P

« Article XIV - Landscape Regulations F] ne ) D
« Article XV — Tree Protection 4 )Q_ ov'

* Article XVII - Required Improvements and Design Standards o Z\Ol’
* Article XVIII - Construction of Required Improvements C K

Florida Statutes, Chapter 177

This application must be completed, with required attachments, and returned to the Town Clerk’s office.

Narme of Applicant(s): VWeber Wood LLC _ Telephone; 921-258-3076
Malling Address: __516 Delannoy Avenue, Cocoa, FL 32922

Name of Property Owner(s): Sa@me as applicant Telephone:
Mailing Address:

Legal Description of Property covered by application: Acreage: 24.2

Township: 29 Range: 37 Section: 02 Lot/Block: 00 Pparcel(s): _253
Other Legal: Lots 26 and part of Lot 25 of PB 1 Pg 165 as described in Orb 5447 Pg 7116

Proposed Subdivision Name: 1Win Lakes Subdivision Present Zoning Classification: _RR-65
Fees:

[ 1 Site Plan Pre-Application Conference --—--——-- $1500.00

[ 1 Preliminary Plat $1500.00

[x] Final Plat $1200.00

(*Includes advertising, administrative time, and mailing. Any additional costs shall be paid by the
applicant. Additional costs may include, but are not limited to, engineering fees, attorney fees, eic, )

Required Attachments: _

[ ] Completed application, including Disclosure of Ownership (Pages 1 and 2).

[\I~ Fee of $.1200.00 __in cash or check, payable to the Town of Malabar.

] Hold Harmless, Article XVI, Section 1-16.2(D).

] Documentation as required in Article XVI, Section 1-16.4.

1 Copies of all Federal, State, and Local agency permits. It shall be the applicant’s
responsibility to obtain such outside permits.

[ 1 Check payable to Brevard Clerk of Court in amount required to
Record finmal plat.

Lo 3 e B w |

SUB FINAL PLAT AP



TOWN OF MALABAR
APPLICATION FOR MAJOR SUBDIVISION

Where the propert
notarized consent o
subdivision.

is not owned by the applicant, a letter/letters must be attached giving the
he owner/owners to the applicant to request a final plat approval for the

Please complete only one of\the following:

I, , being first duly sworn, depose and say that
I, N\ , am the legal representative of the Owner
or Lessee of the property described, Which is the subject matter of this application; that all of
the answers to the questions in said application, and all data and matter attached to and made
a part of said application are honest and trie to the best of my knowledge and belief,

Applicant Date
Applicant Date
Sworn and subscribed before me this day of 20
NOTARY PUBLIC
STATE OF FLORIDA
Commission No.: My Commission Expires:

1, _Malcolm Kirschenbaum , being first duly sworn, depose and say that
I, __Malcolm Kirschenbum , @am the Quner of the property described,
which 75 the subject matter of this a pplication; that all of the answers to the questions in said

plication, and all data and matter attached to and made a part of said application are honest
and true to'the best of my knowledge and belief. :

//)/5“ 29)
! Dete

) Applicant

Applicant Date
S AN .
Sworn and subscribed before methis 5 day of 0 Chelren. 20 20 .

NOTARY PUBLIC W@W MJ\
STATE OF FLORIDA

Commission No.: érX1272-5 My Commission Expires: _/O/ 5’0/ 2022~

SN, CYNTHIA LYNN CIORDIA
2 = State of Florida-Notary Public
*z Commission # GG 272725
My Commission Expires
Ocrtober 30, 2022

SUB FINAL PLAT AP
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REVISED TOWN OF MALABAR

MEMORANDUM
Date: January-26-2024 February 16, 2020 Memo: 21-CE-02
To: Lisa Morrell, Interim Town Administrator Project No.
Denine Sherear, Building Department Manager
From: Morris Smith, Town Engineer Variance No.:
Ref: Twin Lakes Subdivision — Final Plat Review

As per your request, | have made a review of the submitted Final Plat.

Based upon the land developer having provided a bond, | have no objections to the tree

removal and replacement issues that | have previously brought forward, in my Memo 20-CE-20.

| recommend approval of this Final Plat.

Very Truly Yours,

Town of Malabar ¢ 2725 Malabar Road ¢ Malabar, FL 32950-4427 ¢ (321) 727-7764
Lisa Morrell, Interim Town Administrator - Imorrell@townofmalabar.org
Page 1 of 1



Prepared by and return to:
Jessica Swann Ward, Esq.

Revised /ﬁ@%@aﬁ
516 Delannoy Avenue

Cocoa, Florida 32922 .

DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
FOR
TWIN LAKES OF MALABAR

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR TWIN
LAKES OF MALABAR (“Declaration™) is made this day of ,2020, by WEBER WOODS,
LLC, a Florida limited liability company (“Developer”).

ARTICLE]I
INTRODUCTION AND DEFINITIONS

I. Introduction.

a. Developer hereby restricts the use of Property (defined below) and declares that all of
any portion of the Property shall be held, occupied, sold and transferred subject to the easements, restrictions,
covenants, charges and liens of this Declaration, each and all of which is and are for the benefit of the real property
subjected to this Declaration and each owner of any portion thereof, for the purpose and with the intent of
preserving the value and maintaining the desirability of the Property.

b. This Declaration shall run with the Property and be binding on all parties having any
right, title or interest in the Property or any part thereof, their heirs, successors and assigns, and shall inure to the
benefit of each owner thereof. Every Person acquiring title to any portion of the Property shall be deemed to have

agreed to all of the terms and provisions of this Declaration and shall be entitled to its benefits and subject to its
obligations.

2. Definitions. Unless the context expressly requires otherwise, the words defined below whenever
used in this Declaration and in the Governing Documents shall have the following meanings:

a. “ACOE” means the U.S. Army Corps of Engineers.

b. “Annual Maintenance Assessment” means the Association’s annual maintenance
assessment for each Lot as determined in accordance with the provisions of this Declaration.

C. “Association” means Twin Lakes of Malabar Homeowners Association Inc., a

corporation not for profit organized and operated pursuant to Chapters 617 and 720, Florida Statutes, its
successors and assigns.

d. “Assessments” means all assessments established, imposed or levied under or pursuant
to the terms of this Declaration.

e. “Board” or “Board of Directors” means the Association’s Board of Directors.

55174983;1



f “Builder” means any person designated in writing as such by Developer who purchases
Lots within the Property for the purpose of constructing Residential Units thereon for sale to Lot Owners.

g “Common Area” means all real property or any interest in real property (including
easements), including any improvements thereto from time to time, owned by the Association or designated for
ownership by the Association for the common use and enjoyment of all Lot Owners, subject to any restrictions or
limitations set forth in this Declaration or the Rules. The Common Area includes, without limitation, any private
roadways, private drainage areas, private pump station, entry gate facilities, if installed, and associated
hardscaping, landscaping, irrigation, lighting, signage, and/or other improvements owned and/or maintained by
the Association, from time to time. Notwithstanding anything contained herein to the contrary, no Lot Owner
may be denied access to a private roadway due to failure of such Lot Owner to pay any dues or assessments
hereunder.

h. “Common Maintenance Areas” means all real property and tangible personal property
interests, including improvements, fixtures and landscaping, from time to time, designated by this Declaration,
the Association (with Developer’s consent if prior to Turnover) or Developer, as a maintenance responsibility of
the Association for the benefit of all Owners. Common Maintenance Areas may or may not be owned by the
Association and may or may not be located within the Property. The Common Maintenance Area includes,
without limitation, the Surface Water Management System, Private Drainage Easements designated on the Plat
and Conservation Areas (defined below).

i “County” means Brevard County, Florida.
J- “Declaration” means this Declaration of Covenants, Conditions and Restrictions, together

with any amendments and supplements hereto.
k. “Deficit Fund” has the meaning set forth in Article V, Section 2 of this Declaration.

1. “Design Guidelines” has the meaning set forth in Article VIII of this Declaration.

m. “Developer” means Weber Woods, LLC, a Florida limited liability company, whose
address is 516 Delannoy Avenue, Cocoa, Florida 32922, and its successors and assigns to whom rights of the
Developer hereunder are specifically assigned by instrument recorded in the Public Records. Developer may
assign all or a portion of such rights in one or more assignments and on an exclusive or non-exclusive basis. In
the event of a partial assignment, the assignee shall not be deemed the Developer unless expressly stated in the
assignment. Notwithstanding the foregoing, the Developer shall not be liable for any acts or omissions made by
a successor Developer.

n. “Governing Documents™ collectively means this Declaration, the Association’s Articles
of Incorporation (the “Articles”) and the Association’s Bylaws (the “Bylaws”), together with any amendments
thereto. A copy of the Articles is attached hereto as Exhibit B, and a copy of the Bylaws is attached hereto as
Exhibit C. The Articles and Bylaws may be amended as provided in such documents.

0. “Initial Contribution Assessment” has the meaning set forth in Article V, Section 4 of
this Declaration.

p. “Law” means any statute, ordinance, rule, regulation, or order adopted or enforced by the
United States of America, or any agency, officer, or instrumentality thereof, or by the State of Florida, or any
agency, officer, municipality, or political subdivision thereof, from time to time applicable to the Property or to
any activities thereon.

55174983;1



q. “Lot” means any plot of land shown on any recorded Plat of the Property that is
designated or intended as a building site for a Residential Unit, and does not include any areas designated as
Common Area or any other tract of land that is not a residential parcel.

B “Members” means the members of the Association.
s. “Mortgage” means any mortgage, deed of trust, or other instrument validly transferring

any interest in any Lot, or creating a lien on any Lot, in either case as security for performance of an obligation.
The term “Mortgage” does not include judgments, involuntary liens, or liens arising by operation of Law. “First
Mortgage” means any Mortgage constituting a lien prior in dignity to all other Mortgages encumbering the same

property.

t. “Mortgagee” means the Person(s) named as the obligee under any First Mortgage, or the
successor in interest to any such Person, including the Federal National Mortgage Association, the Veterans
Administration, the Federal Housing Authority and similar guarantors or insurers of First Mortgages.

u. “Owner” or “Lot Owner” means the record owner of the fee simple title to any Lot,
whether one or more Persons, including Developer, Builders and contract sellers, but excluding contract buyers,
any Person holding such fee simple title merely as security for the performance of an obligation, the Association,
and governmental authorities that have received dedications or conveyances of title to any portion of the Property.

V. “Person” means any natural person or entity having legal capacity.

w. “Plat” means the plat of the Property, to be recorded in the Public Records. The term
“Plat” shall include any recorded revisions or re-plats of the Property.

X. “Property” means the real property located in Brevard County, Florida described in
Exhibit A attached to this Declaration.

y. “Property Boundary Buffer” has the meaning set forth in Article II, Section 4 of this
Declaration.

z. “Public Records™ means the public records of the County.

aa. “Rules” means any rules and regulations regarding the use of the Property duly adopted

by the Association in accordance with the Governing Documents, as amended from time to time.

bb. “Residential Unit” means any improvements on a Lot intended for use as a single-family
residential dwelling unit, including, without limitation, any single-family attached or detached dwelling.
Improvements shall constitute a Residential Unit at such time as construction of the dwelling unit is completed
and a certificate of occupancy is issued therefor.

cc. “Special Assessments” has the meaning set forth in Article V, Section 5 of this
Declaration.

dd. “Specific _Assessments’ has the meaning set forth in Article V, Section 7 of this
Declaration.

ee. “Supplemental Declaration” means any instrument which extends the effect of this

Declaration to Additional Property pursuant to Article II of this Declaration.

55174983;1



ff. “SJIRWMD Permit” means any and all permits issued by the St. Johns River Water
Management District (“SJRWMD”) applicable to the Property, as may be amended or modified from time to
time. A copy of the STRWMD Permit is attached hereto as Exhibit D.

gg. “Surface Water Management System” means a system which is designed and constructed
or implemented to control discharges which are necessitated by rainfall events, incorporating methods to collect,
convey, store, absorb, inhibit, treat, use or reuse water to prevent or reduce flooding, over drainage, environmental
degradation, and water pollution or otherwise affect the quantity and quality of discharges from the system, as
permitted pursuant to Chapter 62-330, Florida Administrative Code (“F.A.C.”). The Surface Water Management
System may include, but is not limited to: inlets, littoral areas, ditches, swales, culverts, water control structures,
retention and detention areas, ponds, lakes, floodplain compensation areas, wetlands and any associated buffer
areas, wetland mitigation areas, drainage easements, underdrains and filtration systems. The Surface Water
Management System may be owned by the Association.

hh. “Tumover” has the meaning set forth in Article IV, Section 3 of this Declaration.
il “Town” means the Town of Malabar, Florida.
i “Work” means the initial development of all or any portion of the Property, including the

construction and installation of streets, utility systems, community facilities, buildings, and other improvements,
and the sale, lease, or other disposition of the Property as improved or unimproved parcels, but does not include
the construction of individual Residential Units by a Builder. Such term is to be broadly construed to include any
and all activities, uses, structures, and improvements necessary, convenient, or desirable to accomplish such
construction and disposition.

ARTICLE I
PROPERTY RIGHTS AND COMMON AREA

1. Common Area and Common Maintenance Areas.

a. Conveyance of Common Area. The Developer will convey or cause to be conveyed to
the Association in one or more conveyances, and the Association shall accept, the title in the Common Area. The
conveyance shall be subject to taxes for the year of conveyance, restrictions, conditions, and limitations of record,
including this Declaration and the Plat, and easements for ingress, egress, drainage and public utilities in favor of
governmental entities or private parties as deemed appropriate by the Developer. Upon recordation of any deed
or deeds conveying Common Area to the Association, the Association shall be conclusively deemed to have
accepted the conveyance evidenced by such deed or deeds. No title insurance or title opinion shall be provided
to the Association by the Developer.

THE ASSOCIATION SHALL ACCEPT “AS IS” THE CONVEYANCE OF SUCH COMMON AREA
PROPERTY WITHOUT ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, IN FACT
OR BY LAW, WITH RESPECT THERETO, OR WITH RESPECT TO THE IMPROVEMENTS AND
REPAIRS TO BE COMPLETED AFTER THE CONVEYANCE, INCLUDING, WITHOUT LIMITATION,
REPRESENTATIONS OR WARRANTIES OF MERCHANTABILITY OR FITNESS FOR THE
ORDINARY OR ANY PARTICULAR PURPOSE, AND WITHOUT ANY REPRESENTATIONS OR
WARRANTIES REGARDING FUTURE REPAIRS OR REGARDING THE CONDITION,
CONSTRUCTION, ACCURACY, COMPLETENESS, DESIGN, ADEQUACY OF THE SIZE OR
CAPACITY IN RELATION TO THE UTILIZATION, DATE OF COMPLETION OR THE FUTURE
ECONOMIC PERFORMANCE OR OPERATIONS OF, OR THE MATERIALS OR FURNITURE WHICH
HAS BEEN OR WILL BE USED IN SUCH PROPERTY OR REPAIRS, EXCEPT AS SET FORTH HEREIN.
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All costs and expenses of any conveyance of any property to the Association shall be paid by the Association.

b. Right of the Developer to Designate Property as Common Area. Notwithstanding
anything to the contrary contained in this Declaration or any Plat, the Developer shall have the right, in its sole

discretion, to designate land, easements, use rights and personal property owned by the Developer as Common
Area provided only that such land shall be located within the Property or contiguous to the Property (for purposes
of this subsection, property separated only by public or private roads, water bodies, or open space shall be deemed
contiguous). For so long as the Developer shall own any portion of the Property, no land owned by the Developer
shall be deemed to be Common Area unless such land is expressly referenced as such herein, or subsequently
conveyed or designated as such by the Developer, even if the Developer consents or acquiesces to the use of such
land by the Owners.

e Use by Developer and Other Persons. Notwithstanding the transfer of ownership of the
Common Area to the Association, the Developer shall have the right to use and occupy, and to allow Builders to
use and occupy, portions of the Common Area without payment of any rent or use fee for purposes of a sales and
marketing center, special events, the placement of sales and construction trailers and equipment, vehicular parking,
and the placement of sales signs, until Developer and all Builders have sold all Lots within the Property,
notwithstanding Turnover. Developer shall have the right to cause the Association to enter into a written
agreement evidencing this right and no such agreement shall be deemed to be a violation of any fiduciary or other
duty of the officers or directors of the Association authorizing or executing such written agreement. The
Association shall have the right and authority to allow, by easement, license, rental agreement or otherwise, the
use of Common Area by Persons providing utility, telecommunications, security or other services to the Property.
The Association shall also have the right and authority to allow school, civic charitable social groups, and other
non-profit organizations to use the Common Area as determined from time to time by the Board of Directors,
provided such use does not unreasonably interfere with the Owners’ use of the Common Area.

2. Owner’s Easements of Enjoyment. Every Owner of a Lot and his or her lessees have a
nonexclusive right and easement of enjoyment in and to the Common Area, including but not limited to a right of
ingress and egress through the private roadways, that is appurtenant to, and passes with, the title to every Lot
subject to the easements and other property rights granted in this Article, and subject to the following:

a. Assessments. Assessments for maintenance, repair, replacement, and operation of the
Common Area and improvements and facilities, if any, situated on the Common Area, as provided in this
Declaration or other applicable recorded instruments.

b. Dedication. The right of the Developer to dedicate or transfer all or portions of the
Common Area or interests therein to any public agency, authority, or utility. Any dedication or transfer made by
Developer as part of the Work or prior to Turnover shall not require the approval of the Members or the
Association. Any other dedication or transfer must be approved by at least two-thirds (2/3) of the votes of the
Members present and voting in person or by proxy at a meeting duly convened for such purpose, and must be
evidenced by a recorded certificate of the Association executed by the Association with the formalities from time
to time required for a deed under the laws of the State of Florida.

C. Developer. The rights of the Developer hereunder to designate portions of the Property
as Common Area and to occupy and use, and allow Builders and other third parties to use and occupy, portions
of the Common Area for a sales and marketing center, the placement of sales and construction trailers and
equipment, vehicular parking, and the placement of sales signs.

d. Rules and Regulations. The Association’s right to adopt, alter, amend, rescind and
enforce reasonable Rules governing the use of the Common Area.
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e. Governing Documents and Additional Restrictions. The provisions of the Governing
Documents and all matters shown on any Plat of all or part of the Property.

f Suspension. Pursuant to applicable Florida Statutes as amended from time to time, the
Association’s right to suspend any Owner’s right to use any facility owned or controlled by the Association for a
period of unpaid Assessments or for any infraction of the Association’s Rules.

g. Easements. The right of the Developer and, following the conveyance of the Common
Area to the Association, the Board of Directors of the Association, to grant easements for utilities or drainage
across all or any part of the Common Area, whether to governmental entities or private parties.

h. Requirements of Law. The provisions of applicable Laws and all permits issued in
connection with the development of the Property.

i. General. Real estate taxes and special assessments levied by governmental authorities
having jurisdiction over the Common Area, and restrictions, limitations and easements of record.

3. General Association Easements. All Lots are subject to the following perpetual, non-exclusive
easements:

a. The Association is hereby granted a perpetual, non-exclusive easement for ingress and
egress upon, over and across each Lot for the exercise of the Associations rights, and performance of the
Association’s duties, under this Declaration; provided that such easement will not encroach on any portion of the
building pad on which a Residential Unit is constructed.

b. Developer hereby grants to the Association perpetual non-exclusive easements over all
areas designated on the Plat as dedicated for the purpose of constructing, maintaining, repairing and replacing the
landscaping, fences, utilities and any other improvements lying therein, each for construction, maintenance, repair
and replacement of the improvements designated on the Plat as to such area, and purposes incidental thereto. Lot
Owners are prohibited from obstructing the Association’s access to, or constructing any improvements within, the
easement areas described in this subsection b. without the Association’s express written consent, which may be
withheld. If any Lot Owner or occupant, or their respective agents, guests or invitees, constructs any unpermitted
improvements within the easement area described in this subsection, then the Association shall have the right to
remove the same at the Owner’s expense, and to assess such Lot Owner for the cost thereof as a Specific
Assessment.

C. Each portion of the Property is hereby burdened with a perpetual, non-exclusive easement
in favor of each other portion of the Property for the drainage of ground and surface waters into, over and
throughout the Surface Water Management System in the manner established by Developer as part of the Work.

4, Property Boundary Fence or Landscape Buffer. As part of the Work, Developer may construct
privacy fence(s), wall(s) and/or landscaped buffer(s) across some of the Lots and/or portions of the Common Area
to separate the Property or portions thereof from adjoining portions of the Property, rights-of-way or other
properties (as applicable, the “Property Boundary Buffer”). All Lots adjacent to any Property Boundary Buffer,
or upon which portions of the Property Boundary Buffer are located, are subject to an exclusive perpetual easement
for the location of the Property Boundary Buffer. All such Lots are also subject to easements to the Association
for maintenance, repair and replacement of the Property Boundary Buffer and the landscaping associated
therewith, which may be exercised by the Association if the Lot Owner fails to properly maintain the Property
Boundary Buffer as hereinafter provided. Additionally, with respect to Property Boundary Buffers, the following
rules shall apply:
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a. If any portion of a Property Boundary Buffer is located on or adjacent to any Lot, (i) the
Owner of the adjacent Lot shall maintain, at such Lot Owner’s cost and expense, the interior of such Property
Boundary Buffer facing such Owner’s Lot, (ii) the Association shall maintain the exterior of the Property
Boundary Buffer, and (iii) the Association shall restore and repair such Property Boundary Buffer at its expense
as anid when required.

b. If any portion of a Property Boundary Buffer is located between adjacent Lots, even if
located on only one of said Lots, then: (i) each applicable Lot Owner shall maintain, at such Lot Owner’s cost and
expense, the interior of such portion of the Property Boundary Buffer facing such Owner’s Lot, and (ii) the Owners
who own the adjacent Lots shall restore or repair it and shall each equally share in the cost of such restoration and
repair of the Property Boundary Buffer.

c. Notwithstanding the above, a Lot Owner who by his or her negligent or willful act causes
damage to or the destruction of a Property Boundary Buffer shall pay the entire cost of repair or replacement of
the damaged portion. The Association shall have the right, but not the obligation, to maintain, repair or replace
any Property Boundary Buffer that is the responsibility of a Lot Owner in the event the applicable Lot Owner fails
to do so, and to assess such Lot Owner for the cost thereof as a Specific Assessment.

Sk Plat Easements. Reference is made to the utilities, drainage, ingress and egress, non-access, and
other easements shown on the Plat. The Developer shall have the unrestricted right without the approval or joinder
of any other Person to designate the use and to alienate, release or otherwise assign the easements shown on the
Plat unless such easements have been previously conveyed or dedicated. The easements may be used to construct,
maintain and operate water mains, drainage ditches, sewer lines and other suitable installations for drainage and
sewage disposal, or for the installation, maintenance, transmission and use of electricity, gas, telephone, cable
systems, reclaimed irrigation water or treated effluent and other utilities, whether or not the easements are shown
on the Plat to be for drainage, utilities, or other purposes. The Owners of the Lots subject to easements shown on
the Plat shall acquire no right, title or interest in any of the cables, conduits, pipes, mains, lines, or other equipment
or facilities placed on, over or under the easement area. The Owner of a Lot subject to any easement shall not
construct any improvements on the easement areas, nor alter the flow of drainage, nor landscape such areas with
hedges, trees or other landscape items that might interfere with the exercise of the easement rights. If any Owner
constructs any improvements on such easement areas or landscapes such areas as aforesaid, the Owner of the Lot
shall remove at the Owner’s expense the improvements or landscape items upon written request of Developer, the
Association or the grantee of the easement. If the Owner fails to promptly remove improvements or landscaping,
the Developer, the Association or the grantee of the easement may enter on the Lot and remove the improvements
or landscaping at the expense of the Owner, who shall reimburse the cost of removal within fifteen (15) days of
demand. The party removing the improvements or landscaping shall not be liable for trespass, nor responsible for
any damage caused by the removal and shall not be required to restore any portion of the Lot damaged by the
removal.

6. Lake or Pond and Surface Water Management Easements. It is anticipated that the Association
will own and/or maintain, as applicable, portions of the Surface Water Management System. The Association is
hereby granted: (a) perpetual non-exclusive unobstructed drainage easements over and through the Surface Water
Management System and the ponds, lakes, marshes and other wetlands situated in whole or in part on the Property,
whether part of the Surface Water Management System or otherwise; (b) perpetual non-exclusive easements for
access and maintenance, including an easement for ingress and egress over and across all areas of the Surface
Water Management System and all streets, roadways, Common Areas, driveways and walkways, including the
right to enter upon any portion of any Lot which is a part of, or adjacent to the Surface Water Management System
or any pond, lake, marsh or wetland, whether part of the Surface Water Management System or otherwise, at any
reasonable time and in a reasonable manner, for purposes of operating, maintaining and repairing the Surface
Water Management System as required by this Declaration, any Plat, any instrument recorded in the Public
Records, the STRWMD Permit or by Law, as applicable, including, but not limited to, work within the retention
areas, drainage structures, and drainage easements; and (c) perpetual non-exclusive easements over and across
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each Lot bordering on or encompassing any portion of the Surface Water Management System, or a pond, lake,
marsh or wetland, whether part of the Surface Water Management System or otherwise, from the top of the
embankment to the rear lot line (including any submerged portions of the Lot), for the installation, use,
maintenance, repair and replacement of the Surface Water Management System.

7. All Rights and Easements Appurtenant. The benefit of all rights and easements granted by this
Article constitute a permanent appurtenance to, and pass with, the title to every portion of the Property enjoying
such benefit. Whenever any such right or easement is described as nonexclusive by this Article, its benefit
nevertheless is exclusive to the portions of the Property granted such benefit by this Article unless expressly
granted to additional Persons. In no event does the benefit of any such easement extend to the general public.

8. Ownership Rights Limited to Those Enumerated. No transfer of title to any Lot passes any rights
in and to the Common Area, except as expressly enumerated in this Declaration. No provision in any deed or other
instrument of conveyance of any interest in any Lot shall be construed as passing any right, title, and interest in
the Common Area, except as expressly provided in this Declaration. Any Owner may delegate his or her right of
enjoyment and other rights in the Common Area to any Persons from time to time lawfully occupying such
Owner’s Lot, subject to the Association’s Rules.

9. Platting and Subdivision Restrictions. Developer may, from time to time, replat all or any part of
the Property owned by Developer, and may widen or extend any right-of-way shown on the Plat or convert a Lot
or other portions of the Property for use as a right-of-way or other uses, provided that Developer owns the lands
where such changes occur. Developer may also establish covenants and restrictions and amendments thereto with
respect to any such portion of the Property. No Owner, other than Developer, shall subdivide or change the
boundary lines of its Lots or combine its Lots without the prior written approval of (a) Developer, if prior to
Turnover, or (b) the Board, if after Turnover. Any such action shall only be effective upon the prior written
approval described in subsection (a) or (b) above, if required by this section, and recording in the Public Records
of the Plat or other instrument reflecting the subdivision or new boundaries of the affected Lots.

ARTICLE 1[I
USE RESTRICTIONS AND NOTICES

L. Residential Use. Each Lot and the buildings constructed thereon shall be used for single family
residential purposes only. Only one (1) single family dwelling may be constructed on each Lot. No trade,
business, commercial activity or profession may be conducted in, on, or from any Lot. The foregoing does not
prohibit a “home office” within a Residential Unit, provided that: (a) no work or service is conducted on the Lot
that can be seen or heard outside of the Residential Unit; (b) there is not a material increase in traffic to and from
the Lot; and (c) no one other than the Owner or lawful occupants of the Residential Unit shall regularly work at
or visit the “home office” for business purposes. The letting, renting, or leasing of Residential Units for
non-transient residential purposes shall not constitute a trade or business. The restriction herein does not prohibit
Builder’s operation of a model home or sale center on any Lot and/or Residential Unit.

2. Design Guidelines. In addition to this Declaration, the Property is subject to the Design
Guidelines. Each Owner, by acceptance of title to Owner’s Lot acknowledges and agrees that Owner’s ownership,
improvement and use of Owner’s Lot is subject to the terms of the Design Guidelines and this Declaration. To
the extent that the Design Guidelines are more restrictive as to any matter set forth in this Article ITI, then the
provisions of the Design Guidelines shall control.

3k Parking Restrictions and Garages.
a. Parking. No vehicle, boat, mobile home, or trailer may be parked, stored, or repaired

anywhere within the Property except that functional passenger automobiles, vans, motorcycles, and non-
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commercial trucks of one (1) ton capacity or less (collectively "Permitted Vehicles") may be parked in the garage
or driveway of the Residential Unit, or in any approved parking areas on the Lot. Street parking within the Property
is prohibited during the hours of 2:00 a.m. to 5:00 a.m. No Permitted Vehicle may be parked on any sidewalk,
including any sidewalk which crosses over a driveway. Boats, trailers, motor homes, recreational vehicles and
other vehicles that are not Permitted Vehicles may be regularly parked only in the garage of a Residential Unit.
No parking places may be constructed on any Lot, except as conmstructed in accordance with plans and
specifications approved by Developer. Commercial vehicles or any Permitted Vehicles with advertising thereon
shall not be parked within public view on a regular basis. The Association may enforce the foregoing restrictions
in any lawful manner, including the imposition of reasonable, uniform fines for willful or repeated violations.
Nothing in this subsection prohibits the emergency repair or servicing of Permitted Vehicles, so long as such
repair or servicing is completed within forty-eight (48) hours, or the occasional parking of vehicles by delivery
personnel or guests of Owners in a manner not complying with this subsection.

b. Garages. All Residential Units must be constructed with a garage, which shall contain at
least two (2) standard size parking places usable for parking vehicles. All garages must have electric door openers
which shall be maintained in a useful condition and shall be kept closed when not in use. No garage shall be
permanently enclosed or converted to another use.

c. Driveways. All improved Lots shall have a paved driveway constructed of a material
approved by the Developer as part of the plans and specifications for the Residential Unit,

4, Occupancy and I easing Restrictions.

a. Occupancy. Each of the Residential Units shall be occupied only by the Owner or lessee
of'a Residential Unit, members of their family, their servants and nonpaying social guests. Entire (but not portions
of) Residential Units may be rented provided the occupancy is only by the lessee and the members of their family,
servants and nonpaying social guests.

b. Lease Requirements. All rentals of Residential Units shall be documented by a written
lease which shall set forth, among other things, the address of the Residential Unit, the name(s) of the tenants, the
lease commencement date and the term. A copy of the fully executed lease shall be delivered by the Owner to the
Secretary of the Association within five (5) days of the full execution of such lease. Rentals of less than seven
(7) months in duration, or the operation of a rooming house, hostel or hotel, shall be deemed to be a commercial
use for purposes of enforcement of this Declaration, and are prohibited. The tenants who are occupying a
Residential Unit pursuant to a written lease shall be permitted to use the Common Area during the lease term,
provided that (i) the tenants comply with any and all policies, and Rules of the Association, and (ii) the Owner
assigns to such tenant and relinquishes Owner’s right to use the Common Area during the lease term. Sub-leasing
is strictly prohibited, and the tenant under any lease must be the occupant of the Residential Unit.

c. Compliance. All tenants shall be subject to the terms and conditions of the Governing
Documents and the rules and regulations promulgated thereunder as though such tenant were an Owner. Each
Owner agrees to cause his or her lessee, and the occupants, or persons living with Owner or with his or her lessee
to comply with the Governing Documents and the Rules. Each Owner is responsible and liable for all violations
and losses caused by such tenants or occupants, notwithstanding the fact that the occupants of the Residential Unit
are also fully liable for any violation of the documents and regulations. In the event that a lessee or occupant
violates a provision of the Governing Documents or the Rules, the Board shall have the power to bring legal
proceedings against the lessee to recover sums due for damages or injunctive relief, or for any other remedy
available at law or equity. The Owner will be jointly and severally liable with the tenant to the Association for
any amount (as determined in the sole discretion of the Association) which is required by the Association to repair
any damage to any portion of the Property or to pay any claim for personal injury, death or damage to property
caused by the act or omission of the tenant. Special Assessments may be levied against the Lot for such amounts.
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5. Animals. No animals, livestock, or poultry shall be raised, bred, or kept anywhere within the
Property, except that common household pets may be kept by the occupants of each Residential Unit, provided
such pets are not kept, bred or maintained for any commercial purpose and provided further that such pets are
neither dangerous nor a nuisance to the residents of the Property. "Common household pets" means dogs
(excluding Pit Bull and Rottweiler breeds), cats, rabbits, domestic birds, fish, gerbils, hamsters, and other types
of pets that are contained inside the home within an aquarium, terrarium, small cage or similar type device as long
as they are not poisonous or hazardous should they escape. Dogs must be kept on a leash or within enclosed areas
at all times. Owners of a cat or dog shall be required to remove immediately all forms of animal waste from the
Property, including, without limitation, lawns, walks, driveways, and parking areas. The maximum number of
pets that may be kept on a Lot shall be two (2), unless otherwise set forth from time to time in the Rules of the
Association.

6. Owner Maintenance. All Owners of Lots with completed residences thereon shall keep and
maintain such Owner’s Lot (including that portion of the Lot between sidewalks, if any, and the street), together
with the exterior of all buildings, structures and improvements located thereon, in a first class, neat, attractive,
samtary and substantial condition and repair, including without limitation: having the grass regularly cut and
exercising generally accepted landscape management practices including, without limitation, pruning, edging,
weeding, insect control, and removal of dead plant material; painting, repairing, replacing and caring for roofs,
gutters, downspouts, garage doors, exterior building surfaces, lighting fixtures, fences and gates, decks and patios,
shutters, windowpanes, storm windows, house numbers, shrubs and other vegetation, walks, driveways and other
paved areas, recreational equipment, playhouses, and all other exterior improvements, such as to keep the same
in a condition comparable to their original condition, normal wear and tear excepted. All lawns must be kept free
of clutter, including, without limitation, toys and play items and yard equipment.

No structure shall be permitted to stand with its exterior in an unfinished condition for longer than twelve (12)
months after the commencement of construction. In the event of fire, windstorm, extreme weather or other
damage, the exterior of a structure shall not be permitted to remain in a damaged condition for longer than three
(3) months, unless expressly permitted by the Board in writing. The Association shall have the right to enter upon
a Lot for the purposes of bringing a Lot in compliance with this Section, and this right shall include the right to
mow grass, trim landscaping, and remove trash or debris. The cost for the Association to undertake this work shall
be assessed against the Lot as a Specific Assessment.

7. Storage of Fuel Tanks, Garbage and Trash Receptacles. No on-site storage of liquefied
petroleum, gas or other fuels shall be permitted on any Lot except as may be necessary or reasonably used for
yard equipment, swimming pools, spas, barbecue grills, gas ranges, fireplaces or similar devices, and in
compliance with the Rules and with all applicable laws and codes. Allowed propane tanks larger than five (5)
gallons must be buried underground. This restriction is designed to reduce environmental risks associated with
fuel storage and to minimize the hazards associated with on:site fuel storage. Except for regular collection and
disposal, no rubbish, trash, garbage, or other waste material or accumulations shall be kept, stored, or permitted
anywhere within a Lot, except inside the Residential Unit, or in refuse containers concealed from view. All trash,
garbage and refuse shall be placed for pickup not earlier than the evening preceding pickup, and all containers for
garbage and refuse shall be returned no later than the evening of pickup to their normal, hidden location. Except
for normal construction debris on any Lot during the course of construction of the Residential Units, no weeds,
garbage, refuse or debris of any kind shall be placed or permitted to accumulate upon any portion of the Property.

3. Utilities.

a. All potable water facilities and service to the Property shall be supplied by the public water supply
system installed by the City of Palm Bay or by the Developer as part of the Work. Exceptforwels-installed by
Developer;no-well-ofany-kind No individual water supply system shall be permitted on any Lot, except that wells

may be dug or drilled on the Propertys-includingwells-used as necessary to provide irrigation for the landscaping
located on Lots, provided that a method of stain reduction is utilized in conjunction with such irrigation well. The
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irrigation systems for the Lots shall not draw upon water from creeks, streams, ponds, lakes, retention or detention
areas, or other bodies of water within the Property, In the event and to the extent that a reclaimed or similar

irrigation system is installed by Developer within the Property, then each Owner shall be required to use the same
for irrigation in lieu of potable water.- No wastewater may be discharged on the open ground or into any pond,

lake, marsh or wetland. All electricity service lateral lines and installations on a Lot shall be located underground,
and shall be installed and maintained in accordance with the specifications of the electric utility provider installing
same. All Lots shall contain irrigation systems that are located entirely underground, and such system on each Lot
must be maintained by the Lot Owner in good and operable condmon and repalr at all times, and in cornphance
w1th apphcable governmental requlrements re-i1rigationsystemefor e ot-draw-npem-watordrom

b. A septic tank and related system (“Septic System”) will be installed on each Lot to serve the
Residential Unit to be constructed thereon, and such Septic System on each Lot must be maintained by the Lot
Owner in good and operable condition and repair at all times, and in compliance with applicable Laws. Each
Owner shall ensure that the Septic System located on such Owner’s Lot functions in a sanitary manner and does
not create a sanitary nuisance or health hazard. The Association shall have the right to enter upon a Lot for the
purposes of bringing a Lot in compliance with this Section 8(b), and this right shall include the right to repair the
septic tank and related system. The cost for the Association to undertake this work shall be assessed against the
Lot as a Specific Assessment,

9. Antenna Systems. No antennas, masts, towers, poles, aerials, satellite dishes, or similar
appurtenances shall be erected, constructed, or maintained on the exterior of any Residential Unit or Lot, except
that one satellite dish of one (1) meter or less may be installed, subject to reasonable architectural criteria
established and reviewed by the Association regarding location and screening which do not unreasonably interfere
with signal reception.

10. Renewable Resource Devices. Nothing in this Declaration shall be deemed to prohibit the
installation of energy devices based on renewable resources (e.g., solar collector panels); provided, however, such
devices shall be installed only in accordance with the reasonable standards adopted from time to time by the Board
and with such Board’s approval. The standards shall be reasonably calculated to maintain the aesthetic integrity
of the Property without making the cost of the aforesaid devices prohibitively expensive.

11. Signs, Banners, Flags and Mailboxes.

a. Signs. No sign of any kind shall be placed in the Common Area except by or with the
approval of the Developer or the Board. No sign of any kind shall be displayed to public view within any Lot,
except: (i) customary address signs; (ii) a lawn sign of not more than four (4) square feet in size advertising a Lot
for sale or rent, which complies with the requirements of the Rules, and (iii) a sign no more than one (1) square
foot in size provided by a contractor for security services located within ten (10) feet of any entrance to the
Residential Unit on such Lot. All signs permitted by this subsection must be approved by the Developer (as to
Initial construction or address signs) or the Board.

b. Banners and Flags. The following flags may be displayed on each Lot in accordance with
the Rules or the Design Review Guidelines: (i) one (1) flag of the United States of America; and (ii) one (1) flag
of the United States Army, Navy, Air Force, Marine Corps, or Coast Guard, or a POW-MIA flag. No banners or
other flags may be displayed on a Lot, except as permitted by the Board.

c. Mailboxes. The size, design and color of all mailboxes and the supporting structures must
be approved by the Developer or the Board and must comply with United States Postal Service regulations.
Developer or the Board may establish a uniform type of mailbox and supporting structure (including size, design

1
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and color) for use within the Property, in which event only such uniform mailboxes shall be permitted within the
Property. Itis the responsibility of the Owner of each Lot to purchase and maintain its mailbox in an “as new”
condition, and replace it as necessary with a mailbox approved by the Board. The Association shall have the right,
but not the obligation, to maintain, repair or replace any mailboxes in the event the applicable Lot Owner(s) fail
to do so, and to assess such Owner(s) for the cost thereof as a Specific Assessment.

12, Window Treatments and Air Conditioners. No reflective foil, reflective glass or other reflective
material shall be installed or maintained on any windows of a Residential Unit. The portion of drapes, blinds, and
other window coverings visible from the outside of the Residential Unit shall be a solid (non-patterned) color. No
window air conditioning units shall be permitted. All exterior components of air conditioning units shall be
screened from view from adjacent Lots and streets by approved fences, walls or shrubbery, which shall be installed
to minimize noise from the air conditioning unit.

13, Barbeque Grills. No Barbeque grills shall be placed in the front yard of any Lot, except for
temporary use during pre-approved neighborhood or special events.

14, Clothes Drying. No clothesline or similar device shall be erected or installed on any Lot or
another part of the Property, and no exterior portion of any Lot shall be otherwise used as a drying or hanging area
for laundry of any kind, unless erected, installed or used in such manner so as not to be visible from the streets
within the Property or from any adjoining Lot, including Lots to the rear. This provision shall not be interpreted
as a prohibition against clotheslines, but rather as a requirement that they be completely screened so as to not be
visible to other Owners.

15. Security Alarms. Security alarms audible outside of the Residential Unit must be connected to a
monitoring service that is able to shut-off the alarm, or the security alarm must automatically shut-off after not
more than fifteen (15) minutes.

16. Obnoxious or Offensive Activity. No activity or use shall be allowed upon the Property which is
a source of annoyance, embarrassment or discomfort to Owners or their tenants or invitees, or which interferes
with the peaceful possession and proper use and enjoyment of the Property, nor shall any improper, unsightly,
offensive or untawful use be made of any Lot, Residential Unit or the Common Area, and all laws and regulations
of applicable governmental bodies shall be observed. The Property shall be used, enjoyed and occupied in such
manner as not to cause or produce any of the following effects discernible outside any Residential Unit; noise or
sound that is objectionable because of its volume, duration, beat, frequency or shrillness; smoke; noxious, toxic
or corrosive fumes or gases; obnoxious odors; dust, dirt or fly ash; unusual fire or explosive hazards; vibration; or
interference with normal television, radio or other telecommunication by other Owners.

17. Soliciting. The distribution of any and all handbills, flyers or doorknob hangers, for the purpose

of soliciting business or any other agenda is strictly prohibited. Door-to-door solicitation is not permitted within
the Property.

18. Garage Sales. Owners may not advertise or hold garage sales or yard sales within the Property,
except that community-wide garage sales may be held with prior approval of the Board.

19. Holiday Lights and Decorations. Outdoor holiday lighting and decorations may be placed upon
the exterior portions of a residence or displayed upon a Lot during a period commencing thirty (30) days prior to
a holiday and continuing for thirty (30) days after such holiday, after which time such lighting and decorations
shall be removed.
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20. Vegetable Gardens. No vegetable garden shall be erected, installed or maintained on any Lot
unless erected, installed or maintained within a fenced-in rear yard in such manner so as not to be visible from the
streets within the Property or from any adjoining Lot, including Lots to the rear.

21. Waterbodies and Wetlands.

a. Access by Owners. No Owner, other than the Owner of the particular Lot abutting a pond
or lake, shall have any rights of access to the portions of the Property lying between the rear property line of any
such Lot and the shoreline of any pond or lake.

b. Installations by Owners. Owners (other than Developer) and occupants of Lots located
adjacent to ponds, lakes, marshes or wetlands have no right to attach docks, anchor or store boats or other
watercraft, or to clear, or otherwise disturb vegetation between the boundary of the Lot and such ponds, lakes,
marshes and wetlands. Owners and occupants of such Lots located adjacent to ponds, lakes, marshes or wetlands
have no right to install landscaping, fences, retaining walls or other improvements along the boundary of their Lot
or the pond, lakes, marsh or wetland, unless expressly permitted by the Design Review Committee.

C. Drainage and Irrigation Uses. No Owner except Developer shall have the right to pump
or otherwise remove any water from any part of the Surface Water Management System for irrigation or any other
use; however, Developer or the Association may do so in compliance with the SIRWMD regulations. Nothing
other than stormwater or irrigation waters may be discharged into the Surface Water Management System.
Notwithstanding any provision of this Declaration to the contrary, Developer reserves a perpetual easement and
right to drain water into the Surface Water Management System in compliance with the STRWMD Permit and to
use the water within the Surface Water Management System for irrigation or any other use permitted pursuant to
applicable governmental regulations and subject to obtaining appropriate permits therefor. Developer also
reserves the right, subject to the SIRWMD Permit, to alter the Surface Water Management System from time to
time to enhance the Surface Water Management Systems’ operation and effectiveness, including dredging,

reconstruction of banks, reconfiguration of shorelines, installation and removal of drainage facilities, and similar
activities.

d. WARNING. ALL OWNERS, GUESTS, TENANTS, LICENSEES, INVITEES, AND
ANY AND ALL OTHERS CONCERNED (COLLECTIVELY, "USERS"), ARE HEREBY NOTIFIED OF THE
POTENTIAL DANGERS ASSOCIATED WITH THE PONDS, LAKES, MARSHES AND WETLANDS
LOCATED WITHIN THE PROPERTY. ANY PONDS OR LAKES WITHIN THE PROPERTY ARE
ARTIFICIAL AND MAY CONTAIN STEEP SLOPES, SHARP DROPS AND CHANGES IN DEPTH,
UNRELIABLE EMBANKMENTS, AND/OR OTHER POTENTIAL HAZARDS OR DANGERS,
INCLUDING, WITHOUT LIMITATION, ALLIGATORS, SNAKES AND OTHER WILDLIFE. ALL USERS
- ARE HEREBY FORMALLY NOTIFIED AND CAUTIONED OF THE POTENTIAL DANGERS
ASSOCIATED WITH THE PONDS, LAKES, MARSHES AND WETLANDS. NEITHER THE DEVELOPER
NOR THE ASSOCIATION ASSUMES ANY RESPONSIBILITY AS TO ANY PERSONAL INJURY OR
DEATH THAT MAY ARISE IN CONNECTION WITH ANY PONDS, LAKES, MARSHES OR WETLANDS.
ALL USERS ASSUME ALL RISKS AND ANY LIABILITY ASSOCIATED WITH ANY PERSONAL INJURY

OR DEATH THAT MAY ARISE IN CONNECTION WITH ANY PONDS, LAKES, MARSHES OR
WETLANDS.

Each Owner, by acceptance of title to a Lot, is deemed to have assumed all risks and liability associated with
residing adjacent to, or near, any pond, lake, marsh or wetland, and is hereby deemed to have agreed to hold
harmless the Developer and the Association from any claims associated with the ponds, lakes, marshes and
wetlands within or adjacent to the Property, and to assume all risks and any liability associated with any personal
injury or death that may arise in connection with the ponds, lakes, marshes and wetlands within or adjacent to the
Property with respect to themselves, family members, invitees, licensees, social guests, lessees, or any others
affiliated with the Owner. Any Person entering upon or near or otherwise using any pond, lake, marsh or wetland
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shall be responsible for his or her own personal safety and shall assume all risks of personal injury or death relating
to such entry or use. In particular, parents or caretakers of minors, or others which may require adult supervision
or assistance, should exercise caution in connection with the ponds, lakes, marshes and wetlands within or adjacent
to the Property. Developer and the Association shall not in any way be a guardian or insurer of safety in connection
with the presence, entry upon, or use of any ponds, lakes, marshes or wetlands within or adjacent to or within the
Property, and shall not be held liable or responsible for any personal injury or death, property damage, or any
other loss due to, arising out of, or related to use thereof for any purpose. Because of the potential dangers, no
Owner or his or her family members, invitees, licensees, social guests, lessees, or any others affiliated with the
Owner shall have any right to utilize the ponds, lakes, marshes or wetlands for any recreational purposes,
including, without limitation, swimming, fishing, boating, docks, or otherwise, except as expressly authorized by
this Declaration, the Design Guidelines, the Association’s Rules, the Lake Rules, the SSRWMD Permit, and/or
any applicable County requirements, and subject to any prohibitions promulgated under any of the foregoing rules
and regulations.

e. Disclaimer, Neither Developer nor the Association makes any warranties,
representations or guaranties regarding the ponds, lakes, marshes and wetlands within or adjacent to the Property:
(i) as to the use or fitness of the ponds, lakes, marshes or wetlands for a particular purpose, (ii) that the use of any
ponds, lakes, marshes or wetlands may or may not be restricted or prohibited in the future, (iii) as to the water
quality of any ponds, lakes, marshes or wetlands, (iv) that pond, lake, marsh or wetland levels will be maintained
at any particular level, or that the elevation of such waters will remain the same, (v) that the view from any Lots
abutting any ponds, lakes or wetlands will be maintained, remain unchanged or unobstructed, or (vi) that Common
Docks will be provided or maintained, or that any personal watercraft will be approved, for use in any ponds or
lakes. Neither Developer nor the Association makes any assurance or assumes any responsibility as to personal
injury or death that may arise from residing adjacent to a pond, lake, marsh or wetland within or adjacent to the
Property.

22. Conservation Areas. The Property includes conservation easements recorded against certain
portions of the Lots as designated on Plats (“Conservation Areas”), as required by governmental or quasi-
governmental authorities having jurisdiction over the Property. Each Owner, by acceptance of title to a Lot,
acknowledges that such Conservation Areas have been created in compliance with applicable Law to provide for
the perpetual restriction and maintenance of such areas to promote habitat preservation and to protect
environmental resources within the Property. All such Conservation Areas are intended to be maintained by the
Association as Common Maintenance Areas. Each Owner, by acceptance of title to a Lot, acknowledges that the
Association is required to, and will conduct certain maintenance activities within the Conservation Areas from
time to time, and each Owner agrees not to impede the same. Each Owner, by acceptance of title to a Lot,
acknowledges and agrees that the Conservation Areas may be utilized only in such manner as permitted by the
conservation easements established by the Plats, by separate conservation easements recorded against the
Conservation Areas, by applicable Law, or as permitted by this Declaration, and for no other purposes. The
Conservation Areas may not be utilized for development of any building sites and must, to the extent practicable,
be left in their natural state. No Owner shall clear any Conservation Area, dump any materials into any
Conservation Area, plant any nuisance or exotic species in or adjacent to any Conservation Area, or otherwise
modify its natural state. The Developer reserves the right to provide for road and access crossings through
Conservation Areas, and to otherwise make use of the Conservation Areas as permitted by applicable Law. Each
Owner shall utilize Conservation Areas only in such manner as may be permitted from time to time by the
Association or the Developer, and in no other manner and for no other purpose. The Association is hereby granted
perpetual easements, across each Lot which abuts a Conservation Area or any portion of the Property adjacent to
a Conservation Area, for ingress and egress to such Conservation Areas for the purposes of exercising any right
or performing any obligation provided in this Declaration, the SIRWMD Permit or applicable County or Town
requirements and criteria.

23. Permits and Restrictions. The Property has been or will be developed in accordance with
requirements of the SIRWMD Permit, and the Association, or any permitee or successor permitee under the
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SIRWMD Permit, has the right to assure that all terms and conditions thereof are enforced. The Association, or
any permitee or successor permitee under the STRWMD Permit, shall have the right to bring an action, at law or
in equity, against a Lot Owner violating any terms or provision of the STRWMD Permit. No person shall alter the
drainage flow of the Surface Water Management System, including buffer areas or swales, without the prior
written approval of the SIRWMD.

All Owners of Lots shall, by acceptance of title to a Lot, be deemed to have assumed the obligation to
comply with the requirements of the SIRWMD Permit as such relate to the Lot. Except as required or permitted
by the STRWMD, no Owner of a Lot shall alter, fill, dredge, place sod or excavate, or perform similar activities
on any portion of their Lot or adjacent areas which contains jurisdictional wetlands, uplands buffers, or
conservation areas as established by the ACOE or STRWMD, unless and until such activity is authorized by or
exempt from the requirements of ACOE and SJRWMD. In the event that a Lot Owner violates the terms and
conditions of the SJRWMD Permit and for any reason the Developer, the Association, or any permitee or
successor permitee under the STRWMD Permit, is cited therefor, the Lot Owner agrees to indemnify and hold the
Developer, the Association, and any permitee or successor permitee under the STRWMD Permit, harmless from
all costs arising in connection therewith, including without limitation all costs and attorneys’ fees as well as costs
of curing such violation. Unless first approved by the Association and STRWMD, no Owner other than the
Developer may obstruct, alter or in any way modify the method and/or structures of drainage utilized or installed
by Developer or the Association from, on or across any Lot, Common Area, Common Maintenance Area or
easement area; nor shall any structure or material be erected, placed or maintained which shall in any way obstruct
such drainage devices or facilities or impede their efficient operation. No elevation changes shall be permitted on
any Lot which materially adversely affect the drainage of or to neighboring Lots or the Common Area.

The Owners shall not remove native vegetation (including cattails) that becomes established within the
wet detention ponds abutting their Lot. Removal includes dredging, the application of herbicide, cutting, and the
introduction of grass carp. Lot Owners shall address any questions regarding authorized activities within the wet
detention ponds to STRWMD.

No Owner of a Lot or other property within the Property may construct or maintain any building,
Residential Unit, or structure, or undertake or perform any activity in or to any portion of the Surface Water
Management System, including, without limitation, the wetlands, wetland mitigation areas, buffer areas, upland
conservation areas and drainage easements described in the STRWMD Permit and recorded Plat or Plats of the
Property, unless prior approval is received from SJRWMD. Such prohibited activities shall include, without
limitation, digging or excavation, depositing fill, debris or any other material or item, constructing or altering any
water control structure, or any other construction to modify the Surface Water Management System.

Each Owner within the Property at the time of construction of a building, Residential Unit, or structure

shall comply with the construction plans for the Surface Water Management System approved and on file with
SIRWMD.

No Owner, except Developer, shall have the right to pump or otherwise remove any water from any part
of the Surface Water Management System for irrigation or any other use; however, Developer or the Association
may do so in compliance with the SITRWMD regulations. Nothing other than stormwater or irrigation waters may
be discharged into the Surface Water Management System. Notwithstanding any provision of this Declaration to
the contrary, Developer reserves a perpetual easement and right to drain water into the Surface Water Management
System in compliance with the STRWMD Permit and to use the water within the Surface Water Management
System for irrigation or any other use permitted pursuant to applicable governmental regulations and subject to
obtaining appropriate permits therefor. Developer also reserves the right, subject to the SIRWMD Permit, to alter
the Surface Water Management System from time to time to enhance the Surface Water Management Systems’
operation and effectiveness, including dredging, reconstruction of banks, reconfiguration of shorelines,
installation and removal of drainage facilities, and similar activities.
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24, General Prohibitions and Indemnity. No activity is permitted, nor shall any object or substance
be kept, stored, or emitted, within the Property in violation of Law. Each Owner shall defend, indemnify, and
hold the Association and other Owners harmless against all loss from damage or waste caused by such Owner, or
by any occupant of such Owner's property. Notwithstanding the foregoing, or any other provision of the
Declaration to the contrary, an Owner's liability to the Association for unintentional acts or omissions is limited
to the available proceeds of any insurance maintained by such Owner or the Association if, at the time of such act
or omission, such Owner or the Association has reasonably adequate insurance in force. Collection of such
proceeds is at the Association's risk. To the extent from time to time available, the Association's insurance must
provide for waiver of subrogation by the Association's insurer against any Owner because of any unintentional
act or omission for which such Owner is responsible under this section.

25. Security. Neither Developer nor the Association shall be obligated to maintain or support certain
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